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mam I. 9054 

AGNES S. ADAMS, Appellant 

vs. 

CAPITAL TRANSIT COMPANY, a Corporation, 

Appellee 

and 

ROBERT WILL, Appellee 


BRIEF FOR APPELLANT 


Jurisdictional Statement 

This is an appeal by Agnes S. Adams, plaintiff in the 
court below from a judgment for the defendant, Capital 
Transit Company entered upon the verdict of a jury in the 
District Court of the United States for the District of Co¬ 
lumbia and from a judgment for the defendant Robert Will 
entered upon a verdict of the jury directed by the Court 
in the District Court of the United States for the District 
of Columbia in an action for personal injuries sustained 
by the plaintiff while leaving a Capital Transit Company 
streetcar and being struck by a taxi of the defendant Robert 
WilL 

The jurisdiction of the District Court of the United States 
for the District of Columbia was invoked pursuant to the 


o 


Act of February 27, 1877 (19 JStat. 253), D. C. Code, Title 
11, § 306,1940 ed. This Court has jurisdiction to review the 
judgment under the provisions of §226 of the Act of March 
3, 1901, as amended (31 Stat. 1225), D. C. Code, Title 17, 
§ 101, 1940 ed. 


Statement of Case 

The Appellant, Agnes S. Adams, on the 19th day of Sep¬ 
tember, 1942 was riding as a passenger in a streetcar owned 
and operated in the business of the appellee, Capital Transit 
Company at or about the intersection of 14th and Clifton 
Streets, X. W. in the District of Columbia. As she was in 
the act of leaving the streetcar, ttlie motorman or operator 
of the streetcar recklessly and negligently pursued another 
passenger on the streetcar with the result that the other 
passenger ran from the motorman and jumped through the 
exit door in the center of the streetcar, striking the appel¬ 
lant and knocking her from the steps of the streetcar onto 
the loading platform and into the street. There the appel¬ 
lant was struck by a taxi owned by the appellee, Robert 
Will, which was being operated in a negligent manner in 
that it was proceeding past the streetcar platform without 
due caution for the safety of pedestrians and at a greater 
speed than was reasonable and prudent, having due regard 
to the conditions then existing and in failing to drive as 
near to the right hand curb as was practicable. 

At the close of appellant’s case, the trial Court directed 
the jury to return a verdict in favor of the appellee, Robert 
Will, and failed to give the most favorable inference to 
appellant 's testimony to which it was entitled and which not 
only established facts upon which reasonable men might 
differ but established facts upon which the jury might re¬ 
turn a verdict for the appellant. 

The appellant, among other injuries, received a fracture 
of the seventh dorsal vertebra of the spine which resulted 
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in a permanent injury. The injuries received by the appel¬ 
lant required extensive hospitalization, medical treatment, 
and loss of time from employment. Medical and incidental 
expenses incurred by reason of her injuries were $680.80 
and the loss of time from employment amounted to $1137.97, 
making a total loss to the appellant of $1818.77. 

The trial Court denied appellant’s motion for a new trial, 
without argument by the counsel, against both appellees, 
and the appellant thereupon appeals to this Court from the 
judgments entered in favor of the appellee, Capital Transit 
Company, and appellee, Robert Will. 


Traffic and. Motor Vehicle Regulations: 

Part 1, Article IV, Streetcars, Section 10, Overtaking 
Streetcars (a). “The driver of a vehicle upon ap¬ 
proaching any streetcar going in the same direction 
which has stopped or is about to stop for the pur¬ 
pose of receiving or discharging passengers, and the 
driver of a vehicle when approaching any streetcar 
going in either direction on tracks which are located on 
the side of a highway and not in the center thereof, 
shall bring such vehicle to a full stop not closer than 10 
feet from the nearest exit of such streetcar, and shall 
keep such vehicle standing until passengers have board¬ 
ed such car or reached the nearest adjacent sidewalk 
space, except that where a safety zone has been estab¬ 
lished the driver may pass with due caution for the 
safety of pedestrians.’’ 

Article VI Operation of Vehicles, Section 22, Restric¬ 
tion as to Speed (b). “Xo person shall drive a vehicle 
upon a highway at a greater speed than is reasonable 
and prudent having due regard to the traffic, surface, 
and width of the highway, and the hazard at intersec¬ 
tions, and any other conditions then existing.” 

Section 23. Drive on Right Side of Highway, (a). 
“Vehicles shall be driven upon the right half of the 
highway, and the driver shall drive as closely as prac¬ 
ticable to the right-hand edge or curb of the high¬ 
way.” 
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Statement of Points 


The Court Erred: 

1. In that the verdict of the Jury in favor of the appel¬ 
lee, Capital Transit Company, was contrary to the weight of 
the evidence and the law. 

2. In directing a verdict for the appellee, Robert Will, 
at the conclusion of the appellant’s case. 

3. In failing to admit certain traffic regulations offered 
in evidence by appellant Article VI, Section 22 (a) and 
(b). 

4. In that the Court, by erroneously directing a verdict 
in favor of the appellee, Robert Will, prejudiced the Jury 
against the appellant, Agnes S. Adams, in her claim against 
the appellee, Capital Transit Company. 

5. In that certain statements of the Court to the Jury 
were prejudicial to the appellant. 

6. In failing to grant appellant a new trial against either 
the appellee, Capital Transit Company, or the appellee, 
Robert Will, or both. 

Summary of Argument 

1. The appellant, Agnes S. Adams, was a passenger on a 
streetcar of the appellee, Capital Transit Company, and as 
such the appellee owed to her the duty to exercise great care 
and vigilance in preserving order that she might not suffer 
injuries through the violence of other passengers. The 
motorman of the appellee should have known or had an op¬ 
portunity to know or should reasonably have anticipated 
that the conduct which he pursued might result in an injury 
to passengers of the streetcar. The motorman left his post 

at the front of the car and ran after a bov of 12 to 15 vears 

• • 
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of age through the crowded streetcar. The motorman con¬ 
tended that the pass exhibited by the boy upon boarding the 
car was believed by him to be bad. There was evidence to 
show that this boy had previously boarded a streetcar oper¬ 
ated by the same motorman and exhibited a bad pass and 
that this motorman was on a look-out for this particular 
boy. The boy was described as weighing approximately 115 
pounds. The motorman should reasonably have anticipated 
that when he called to the boy and immediately jumped up 
and pursued him, the boy would make an effort to get away 
if he had boarded the car on a bad pass. There were people 
standing in the aisle through which the motorman ran after 
the boy and he should reasonably have anticipated that 
those passengers' and other passengers’ safety was placed 
in jeopardy by his conduct. There was quite a commotion 
taking place in the front of the car when the boy boarded 
the car, so much that some witnesses thought that a robbery 
had taken place and a passenger yelled “Robbery! Mur¬ 
der!” The appellant is a lady who, at the time of the acci¬ 
dent was 51 years of age, and was in the company of another 
lady approximately 60 years of age. As they were in the act 
of stepping down from the exit in the center of the street¬ 
car, this boy jumped upon the appellant’s back or shoulders 
in an effort to get away from the motorman, who was pur¬ 
suing him and who was almost close enough to catch the boy, 
and the force with which the boy struck the appellant, 
knocked her across the platform and into the street result¬ 
ing in injury to her. 

2. The appellant, after having been knocked from the 
steps of the streetcar across the platform and into the 
street, was struck by a taxi owned and operated by the 
appellee, Robert Will. This accident took place at night 
about 8.30 P. M. at or near 14th and Clifton Sts., N. W. 
The taxi was proceeding south on 14th Street at a speed 
of about 18 or 20 miles per hour as stated by the driver of 
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the taxi to a policeman investigating at the time of the acci¬ 
dent. The downgrade of 14th Street at the point of the 
accident is 4.44 feet per hundred. The streetcar platform 
is 110 feet long by 4 feet wide. The safety platform is 
14VL' feet from the west curb of 14th Street and the street¬ 
car from which the appellant alighted had stopped near the 
south end of the platform. The accident occurred on a 
Saturday evening and there were a number of passengers 
standing on the platform at the time the streetcar stopped 
and also passengers boarding and alighting from the street- 
ear. The taxi was proceeding south in a position approxi¬ 
mately two feet from the side of the platform and approxi- * 
mately seven feet from the right hand curb. Upon seeing 
the appellant, who had been knocked into the street about 
o feet from the platform, the driver of the taxi turned the 
cab to the right in an effort to avoid striking her and 
brought the taxi to a stop some 18 inches from the right 
hand curb after having struck the appellant. Had the driv¬ 
er of the taxi been proceeding in the center of the space 
between the streetcar platform and the curb, he would have 
avoided striking the appellant. Rather than proceeding as 
the law required, as near the right hand curb as was prac¬ 
ticable, the taxi was proceeding on the left hand side of the 
space between the platform and the curb and nearest the 
platform. The appellant was lying some live feet in front 
of the taxi when it came to a stop. It is contended by the 
appellant that the taxi was driven at a greater speed than 
was reasonable and prudent having due regard to the traf¬ 
fic, surface and width of the highway and the hazard at 
the intersection, and other conditions then existing such as 
among other things it being a Saturday night and the 
streetcar platform being crowded with people; that the 
driver of the taxi in passing a safety zone where a streetcar 
was standing loading and unloading passengers, did not 
proceed in a manner with due regard for the safety of pe- 
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destrians, and that the taxi was not being driven as near 
the right hand edge or curb of the street as was practicable. 
It is further contended that to give the most reasonable and 
proper inference to the appellant concerning the manner 
in which the taxi was being operated, it was clearly estab¬ 
lished that the taxi was being operated in a negligent man¬ 
ner and that this negligence resulted in an injury to the 
appellant. The Court directed a verdict in favor of the 
appellee, Robert Will, at the conclusion of the appellant’s 
case without any evidence to rebut the appellant’s testi¬ 
mony. 

In order to direct a verdict in favor of the appellee, Rob¬ 
ert Will, the Court should have construed all of the testi¬ 
mony of appellant as true and should have given the most 
favorable inference to the appellant’s testimony; and hav¬ 
ing done this, concluded that there was no question of fact 
upon which reasonable men might differ. Obviously such 
a conclusion is erroneous, for the testimony not only pre¬ 
sents a question of fact upon which reasonable men might 
differ, but presents a question of fact upon which reason¬ 
able men might find that appellee, Robert Will, was negli¬ 
gent. 

The appellant received a permanent injury by reason of 
the accident. The medical testimony and evidence showed 
that she received a compressed fracture of the seventh 
dorsal vertebra of the spine and that she still suffers 
by reason of this injury. The medical expenses and loss 
of time from her employment amounted to $1818.77. 

3. The Court refused to permit the appellant to intro¬ 
duce in evidence a traffic regulation which provides that 
‘‘no person shall drive upon a highway at a greater speed 
than is reasonably prudent having due regard to the traffic, 
surface, and width of the highway and the hazard at inter¬ 
sections, and any other conditions then existing.” Such a 
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regulation was unquestionably applicable to the facts as 
shown by the appellant’s testimony. The introduction of 
such a regulation would have informed the Jury as to the 
law applicable to the case, and the failure to permit its 
introduction materially affected the appellant's case. 

4. The action of the Court in directing the Jury to re¬ 
turn a verdict in favor of the appellee, Robert Will, after the 
evidence of the appellant had established that the taxi was 
being operated at an unreasonable speed, without due re¬ 
gard for the safety of pedestrians while passing a streetcar 
loading platform and without driving as near to the right 
hand curb as was practicable, prejudiced the Jury against 
the appellant’s case against the appellee, Capital Transit 
Company. The Jurj’, upon hearing the evidence against 
the appellee, Robert Will, and then after being instructed 
by the Court that such conduct of the taxi driver did not 
constitute negligence it is obvious that the Jury would 
become confused and conclude that the appellee, Capital 
Transit Company, also was not negligent. 

The Jury might have concluded that the appellant re¬ 
ceived a fractured spine as the result of being struck by 
the taxi rather than as a result of being knocked from the 
steps of the streetcar, and if having reached such a con¬ 
clusion, and being instructed by the Court that the appel¬ 
lee, Robert Will, was not liable as a matter of law for those 
injuries, then it would be reasonable to presume that the 
Jury would conclude that the appellee, Capital Transit 
Company, was even less liable for the appellant's injuries. 

5. The Court in its opening remarks to the Jury before 
instructing them as to the law, made the following state¬ 
ment: 

“Members of the Jury, this is another case of which 
we have so many here in the District, where the plain¬ 
tiff sues the defendant claiming compensation for 
injuries which the plaintiff claims she received by 
the negligent conduct of the defendant.” 
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It is submitted that the inference to be derived from the 
Court’s statement by the Jury was that there were many 
cases of this type brought in the District of Columbia and 
that many of them were probably brought without justifica¬ 
tion and without merit, and that probably this case fell in 
that category. Every presumption of the statement was 
unfavorable to the appellant, and it is believed that the 
remarks of the Court were prejudicial to the appellant’s 
case. 

6. The Court erred for the reasons set forth in para¬ 
graphs 1 through 5 inclusive in refusing to grant the appel¬ 
lant a new trial against one or both of the appellees upon 
motion of the appellant duly made. The Court denied 
appellant's motions without argument by counsel although 
an opportunity for argument was requested. 

ARGUMENT 

The Court erred in that the verdict of the Jury in favor 
of the appellee. Capital Transit Company, was contrary to 
the weight of the evidence and the law. 

The appellant’s testimony and evidence established the 
fact that the appellant was a passenger of the appellee’s, 
Capital Transit Company, streetcar, and that the motor- 
man of the car pursued another passenger in a reckless 
and negligent manner as a result of which the appellant 
was knocked from the steps of the streetcar by the other 
passenger and as a result of which seriously and perman¬ 
ently injured in that she received a compressed fracture 
of the seventh dorsal vertebra of the spine. The motor- 
man should have known or should reasonably have antic¬ 
ipated that his conduct would place the safety of the pas¬ 
sengers of his car in jeopardy. The appellee, Capital 
Transit Company, owed a duty to the appellant to exercise 
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all of the care and skill and foresight within reason in the 
operation of its business to protect its passengers from 
harm. Pistorio v. Washington Railway & Electric Com¬ 
pany, 4(1 App. D. ('. 479, 483, 484; Gale v. Independent Taxi 
Owners Association Inc., (Jo App. D. C. 396, 84 F. (2d) 
249. The appellant, Capital Transit Company, is held to 
a very strict accountability for any dereliction of legal 
duty which increases the hazards and dangers of travel. 
Carter v. .McDermott, 29 App. D. C., 145. At page 160 of 
the Carter case, supra, the Court said the following: 

“Common carriers of passengers should be held to a 
very strict accountability for any dereliction of legal 
duty, which increases the hazards and dangers of 
travel. It is to just such derelictions as occurred in 
this case that so many appalling accidents are trace¬ 
able. Indeed, the tendency of the times is towards 
hurry and haste and carelessness, regardless of human 
life, and this tendency on the part of common carriers 
of passengers should, if possible, be checked.” 

In the case of Washington Railway & Electric Company 
v. Perry, 47 App. 1). C. 90, at page 97, there appears the 
following very pertinent language: 

“It is the duty of the employees of a carrier of passen- 
sengers to exercise great care and vigilance in preserv¬ 
ing order, that one passenger may not be subjected to 
violence or insult from other passengers: and the car¬ 
rier is liable for injuries sustained by a passenger at 
the hands of fellow passengers where, through its 
agents or employees, it knows or has opportunity to 
known of the threatened injury, or might reasonably 
anticipate the happening of such an injury, and fails or 
neglects to take proper precautions or to use proper 
means to prevent it. New Jersey S. B. Co. v. Brockett, 
121 U. S. 637, 30 L. ed. 1049, 7 Sup. Ct Rep. 1039; 
Mullan v. Wisconsin Central Co., 46 Minn. 474, 49 N. 
W. 249; Flint v. Norwich & N. Y. Transp. Co., 34 
Conn. 554, Fed. Cas. No. 4,873; 10 C. J. 900 ; 4 R. C. L. 
606.” 
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The Court erred in directing a verdict for the appellee, 
Robert Will, at the conclusion of the appellant’s case. 

At the conclusion of the appellant’s case, the Court 
directed a verdict for the appellee, Robert Will. The ap¬ 
pellant’s testimony and evidence established the fact that 
the taxi of the appellee, Robert Will, was proceeding south 
on 14th Street between the streetcar platform and the curb 
at a speed of 18 or 20 miles an hour, that it was proceeding 
on a down grade and the distance between the streetcar 
platform and the curb was 14feet, that the taxi was 
within two feet of the streetcar platform when it struck 
the appellant who had been knocked into the street, that the 
accident occurred on a Saturday night when a streetcar 
had stopped to discharge and take on passengers, that there 
were a number of passengers on the platform at the time 
the streetcar stopped, that the taxi driver turned his cab 
towards the curb in order to avoid striking the appellant, 
but failed to do so, and when the taxi came to a stop the 
appellant was lying some 5 feet beyond the taxi. Had the 
driver of the taxi been proceeding in the center of the space 
between the streetcar platform and the curb, he would have 
avoided striking the appellant. Rather than proceeding as 
the law required, as near the right hand curb as was prac¬ 
ticable, the taxi was proceeding on the left hand side of the 
space between the platform and the curb and nearest the 
platform. The traffic regulations provide that the driver 
of a vehicle upon passing a streetcar standing at a loading 
platform may pass with due caution for the safety of pedes¬ 
trians and the regulations further provide that no person 
shall drive a vehicle upon a highway at a greater speed 
than is reasonable and prudent having due regard to the 
traffic, surface, and width of the highway, and the hazards 
at intersections and any other conditions then existing, and 
the regulations further provide that a vehicle shall be driv¬ 
en upon the right half of the highway and the driver shall 
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drive as close as practicable to the right hand edge or curb 
of the highway. It is submitted that each and all of these 
regulations were violated by the taxi of the appellee, Robert 
Will, and that therefore, the Court erred in directing a 
verdict at the close of appellant’s case in chief for the ap¬ 
pellee, Robert Will. In considering the motion, the Court 
should have proceeded upon the ground that all the facts 
stated by the appellant’s witnesses were true. The rule is 
that a motion for a directed verdict will be denied unless 
the Court is of the opinion that in view of the whole evi¬ 
dence and of every legitimate inference favorable to the 
appellant which the law allows to be drawn from it, the 
appellant has not made out a case upon which reasonable 
men might differ. Congress & Empire Spring Company 
v. Edgar, 99 U. S. 645, 25 L. ed. 645; Adams v. Washington 
& Georgetown Railroad Co., 9 App. D. C. 26. 

Tested by that rule, it is clear that the motion of the ap¬ 
pellee, Robert Will, was improperly granted, since there 
was .proof that the injury to the appellant did occur, that 
the taxi of the appellee, Robert Will, struck the appellant 
and brought about the injury, that the taxi was being oper¬ 
ated at a rate of speed of 18 or 20 miles per hour along the 
side of a crowded streetcar platform while passengers 
were alighting and others getting on the streetcar, and that 
the taxi was within two feet of the loading platform when 
the distance between the loading platform and the curb was 
14Y> feet (the width of the taxi being approximately 5^2 
feet) and such position of the taxi was contrary to a traf¬ 
fic regulation of the District of Columbia to the effect that 
vehicles shall be driven upon the right half of the highway 
and the driver shall drive as closely as practicable to the 
right hand edge or curb of the highway. 

It is submitted therefore that every inference to which 
the appellee is entitled and which the law allows to be drawn 
from the evidence, was not considered by the Court prior 
to directing a verdict for the appellee, Robert Will. 
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In Pessagno v. Euclid Investment Company, Inc., 72 
App. D. C. 141, 112 F. (2d) 577, the Court, in its opinion, 
made the following statement: 

“A motion for directed verdict raises only the question 
whether reasonable men might differ on the question 
of negligence.” 

In Hellweg v. Chesapeake & Potomac Telephone Com¬ 
pany, 71 App. J). C. 346, 110 F. (2d) 546, the Court, in its 
opinion, made the following statement: 

“What usually is done may be evidence of what ought 
to be done, but what ought to be done is fixed by a 
standard of reasonable prudence, whether it is usually 
complied w r ith or not.” 

In Boaze v. Windridge & Handy, Inc., 70 App. 1). C. 24, 
102 F. (2d) 628, the Court, in its opinion, made the follow¬ 
ing statement: 

“if fair minded men may honestly draw different con¬ 
clusions as to the existence or non-existence of the neg¬ 
ligence charged, the question is not one of law but of 
fact to be settled by the jurv. Gunning v. Cooley, 
281 U. S. 90, 94, 50 S. Ct. 231, 74 1,. (ed.) 720.” 

In Danzansky v. Zimbolist, 70 App. D. C. 234,105 F. (2d) 
457, the Court, in its opinion, made the following statement: 

“The rule is settled by innumerable authorities that if 
injury be caused by the concurring negligence of the 
defendant and a third person, the defendant is liable 
to the same extent as though it had been caused by his 
negligence alone.” 

In Jackson v. Capital Transit Company, 69 App. D. C. 
147, 99 F. (2d) 380, certiorari denied 306 U. S. 630, the 
Court, in its opinion, made the following statement: 

“However, on a motion for a directed verdict, it is 
well settled that the evidence must be construed most 
favorably to the plaintiff; to this end he is entitled to 
the full effect of even* legitimate inference therefrom. 
If upon the evidence, so considered, reasonable men 
might differ, the case should go to the jury; * ' * ” 

Tobin v. Pennsylvania Railroad Company, 69 App. 

D. C. 262,100 F. (2d) 435. 
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In Carusi v. Schulmerick, 69 App. D. C. 76, 98 F. (2d) 
605, at page 79, there appears the following;: 

“On the evidence as we have stated it, the ease may 
fairly he said to he close hut, considered in connection 
with the rule on a motion for a directed verdict, we 
think the evidence was sufficient to take the case to the 
jury, for ‘in determining; a motion of either party for 
a peremptory instruction, the court assumes that the 
evidence for the opposing party proves all that it rea¬ 
sonably may be found sufficient to establish, and that 
from such facts there should be drawn in favor of the 
latter all the inferences that fairly are deductible from 
them’. Gunning v. Coolev, 281 U. S. 90, 94, 50 S. Ct. 
231, 233, 74 L. ed. 720.’’ 

In Galt v. Phoenix Indemnity Co., Inc., 74 App. D. C. 156, 
120 F. (2d) 723, at pages 157, 158, there appears the follow¬ 
ing: 

“The question which we must decide is whether the 
case was properly taken from the jury. The rule gov¬ 
erning this question is that the motion to direct a ver¬ 
dict admitted every fact in evidence which tended to 
sustain appellant’s case, together with every inference 
reasonably deductible therefrom: and that if there was 
any evidence from which the jury could reasonably 
have found for the appellant, upon proper instructions 
of law, the order directing a verdict was improper.” 

In Glaria v. "Washington Southern Railway Co., 30 App. 
D. C. 559, the Court in its opinion stated as follows: 

“A motion to direct a verdict is an admission of 
every fact in evidence, and of every inference reason¬ 
ably deducible therefrom. And the motion can be 
granted only when but one reasonable view can be tak¬ 
en of the evidence and the conclusions therefrom, and 
that view is utterly opposed to the plaintiff’s right to 
recover in the case. 

• • • • # 

“Under this view of the law applicable to the evi¬ 
dence, we think that the question of defendant’s negli¬ 
gence was one that ought to have been submitted to 
the jury.” 
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The Court erred in failing to admit certain traffic regu¬ 
lations offered in evidence by appellant, Article VI, Sec¬ 
tion 22 (a) and (b). 

The Court erred in failing to admit in evidence certain 
traffic regulations pertinent to the evidence and testimony 
of the appellant. The Court ruled that the regulation 
Chapter VI, Section 22 (a) and (b) was not applicable to 
the facts of the case. Section 22 (b) provides that: 

“No person shall drive a vehicle upon a highway at a 
greater speed than is reasonable and prudent having 
due regard to the traffic, surface, and width of the 
highway, and the hazard at intersections, and any 
other conditions then existing.” 

It is clear that the above-referrcd-to traffic regulation is 
applicable to the appellant’s evidence and testimony, for 
the conditions existing at the time of the accident, the 
width of the highway, the surface, and the fact that the 
taxi was proceeding past a streetcar which was loading and 
unloading passengers were such that required the taxi to be 
operated at a rate of speed far less than 18 to 20 miles an 
hour. The failure to permit this regulation in evidence 
was prejudicial to the appellant’s case. 

The Court, by erroneously directing a verdict in favor 
of the appellee, Robert Will, prejudiced the jury against 
the appellant, Agnes S. Adams, in her claim against the 
appellee, Capital Transit Company. 

The Court in directing a verdict for the appellee, Robert 
Will, at the conclusion of the appellant’s case, prejudiced 
the jury against the appellant and in favor of the appellee, 
Capital Transit Company. Tt is submitted that the evi¬ 
dence establishing the fact that the taxi was operated in a 
negligent manner, and the Court directing the jury to re¬ 
turn a verdict in favor of the appellee, Robert Will, con¬ 
fused the jury as to what constituted negligence and led 
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them to the conclusion that if the taxi could be operated 
in such a manner as it was without incurring any liability, 
then they were justified in returning a verdict in favor of 
the appellee, Capital Transit Company, for the reason that 
they could not conclude the negligence of the appellee, Capi¬ 
tal Transit Company, was of a higher and greater degree 
than the negligence of the appellee, Robert Will. It is the 
duty of the trial Court to carefully consider the effect upon 
the jury of directing a verdict in favor of one defendant 
at the close of plaintiff’s case where there are two defend¬ 
ants charged with negligence, and, a directed verdict in 
favor of one of two codefendants should never be granted 
unless it clearly appears that there is no evidence to affect 
'the part in whose favor it is made or that the plaintiff 
will by such action be prejudiced. Capital Traction Co. v. 
Vawter, 37 App. D. C. 29. 

Certain statements of the Court to the Jury were preju¬ 
dicial to the appellant. 

Before instructing the jury as to the law applicable to 
the case, the Court made the observation that the ease un¬ 
der consideration was another case of which there are so 

manv in the District. The Court stated as follows: 

•> 

“Members of the Jury, this is another case of which 
we have so many here in the District, where the plain¬ 
tiff sues the defendant claiming compensation for in¬ 
juries which the plaintiff claims she received by the 
negligent conduct of the defendant.’’ 

It is believed that such a remark by the Court to the Jury 
gave the Jury the impression that persons quite frequently 
brought claims in this jurisdiction and that the frequency 
with which these claims were brought gave rise to a ques¬ 
tion of the validity or the merits of these claims. It is sub¬ 
mitted that the impression created on the Jury in all prob¬ 
ability was that this was just another claim by persons 
seeking to be compensated for an injury claimed to he 
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caused by another, and that the Court was not in sympathy 
with such claims. 

The Court erred in failing to grant appellants a new 
trial against either the appellee. Capital Transit Company, 
or the appellee, Robert Will, or both. 

Counsel for the appellant filed a motion for a new trial 
against the appellee, Capital Transit Company, and a mo¬ 
tion for a new trial against the appellee, Robert Will, and 
requested an opportunity for oral argument. The Court, 
without granting the request for oral argument, entered 
an order denying the appellant a new trial. The appel¬ 
lant’s motion set forth the errors believed to have been 
committed during the course of the trial and which justified 
the Court in granting appellant a new trial. 

Conclusion. 

Wherefore upon consideration of the foregoing, the ap¬ 
pellant prays that the judgments of the trial Court be va¬ 
cated and set aside and that the appellant be granted a new 
trial against the appellee, Capital Transit Company, and 
a new trial against the appellee, Robert Will. 

Respectfully submitted, 

DONALD S. CARUTHERS, 
Attorney for Appellant, 

Agnes S. Adams. 

Of Counsel: 

Robert W. McMillaw, 

S. Jay McCathran, 

Washington, D. C. 
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JOINT APPENDIX 
Case No. 9054 

1 IN THE 

DISTRICT COURT OF THE UNITED STATES 
For the District of Columbia 


Agnes S. Adams, 

Clifton Terrace Apartments, 
Washington, D. C., 

Plaintiff , 
vs. 

Capital Transit Company, a cor¬ 
poration, 

36th and M Streets, N. W., 
Washington, D. C., 
and 

Robert Will, 

666 E Street, N. E., 

Washington, D. C., 

Defendants. 


Civil Action 
f No. 19493. 
April 27, 1943. 


Complaint 

(For Personal Injuries) 

The plaintiff, Agnes S. Adams, represents to the Court 
as follows: 

1. That she is a citizen of the United States and a resi¬ 
dent of the District of Columbia; that the defendant, Capi¬ 
tal Transit Company, is a corporation engaged in the 
transportation for hire of the general public in the District 
of Columbia and elsewhere; that the defendant, Robert 
Will, is believed to be a citizen of the United States and a 
resident of the District of Columbia. 

2. Jurisdiction of this cause is founded on Title 11, Sec¬ 
tion 306 of the District of Columbia Code (1940 Edition). 

3. The plaintiff on or about September 19, 1942 was 
riding as a passenger in a street car operated in the busi- 





ness of the defendant, Capital Transit Company, and at 
or about the intersection of Fourteenth and Clifton Streets, 
X. W., she was in the act of leaving said street car when 
the motorman or operator of said street car, who was an 
agent, servant, and/or employee of the said Capital Transit 
Company, wantonly, recklessly and negligently lunged at 
and pursued another passenger on said street car 
2 with the result that said other passenger ran from 
said motorman and lunged or jumped through an 
exit door of said street car, and in so doing bumped into or 
collided with the plaintiff, knocking the plaintiff from the 
exit steps of said street car on to the loading platform and 
into the street, where said plaintiff was run into or struck 
by a taxicab which was then and there being operated in a 
negligent manner. That said taxicab was owned by the 
defendant, Robert Will, and operated by one Elbert G. 
Van Horn. 

4. As a result of the defendants’ negligence, or the 
negligence of any one defendant, plaintiff was seriously 
and permanently injured, sustaining a blow to her head, 
multiple contusions and lacerations about the face, body 
and arms, cuts on her head, hematoma on her left arm and 
a compression fracture of a thoracic vertebra of her back. 
Plaintiff was consequently forced to lose a great deal of 
time from her work or employment and incurred large ex¬ 
penses for medical care, treatment and hospitalization. 

WHEREFORE, plaintiff demands judgment against 
Capital Transit Company, a corporation, or against Robert 
Will, or against both defendants, in the sum of Twenty- 
Five Thousand Dollars ($25,000.00) and costs of this action. 

CARL H. WILLINGHAM, 

E. W. MOLLOHAN, JR,, 

DONALD S. CARUTHERS, 
Washington Loan & Trust Building, 
Attorneys for Plaintiff. 
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Plaintiff hereby demands a trial by jury. 

CARL H. WILLINGHAM, 
Attorney for Plaintiff. 


3 Answer 

Now comes the defendant Capital Transit Company, by 
its attorneys, and for answer to the complaint filed herein 
says: 

1. It admits that it is a corporation and a common car¬ 
rier of passengers within the District of Columbia and 
was operating one of its street cars at the time and place 
alleged but it denies each and every other allegation in the 
complaint contained. 

2. For a further defense it avers that the injuries, if 
any, sustained by the plaintiff were caused by the negligent 
and unlawful act of a person unknown to the defendant 
Capital Transit Company in leaving the said street car. 

EDMUND L. JONES, 

BOWEN AND KELLY, 

By H. W. KELLY, 

R. E. LEE GOFF, 

Attorneys for Defendant, 

Capital Transit Company, 

929 E Street, N. W., 
Washington, D C. 

Copy of above Answer mailed to opposing counsel this 
19th day of May, 1943. 


R. E. LEE GOFF. 
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4 Answer of Defendant Robert Will 

First Defense. 

Plaintiff fails to state a claim against this defendant 
upon which relief can be granted. 

Second Defense. 

This defendant admits the allegations of paragraphs 1 
and 2 contained in the complaint; denies that the taxicab 
of this defendant was being operated in a negligent manner 
at the time and place alleged in paragraph 3 of the com¬ 
plaint, although admitting that the plaintiff came into con¬ 
tact with the taxicab of this defendant; and this defendant 
is without knowledge or information sufficient to form a 
belief as to the truth of the allegations in said paragraph 3 
respecting the cause for the plaintiff leaving the streetcar 
loading platform and coming into contact with the taxicab 
of this defendant; and this defendant is without knowledge 
or information sufficient to form a belief as to the truth of 
the allegations contained in paragraph 4 of the complaint; 
and denies each and every other allegation contained in the 
complaint. 

5 Third Defense. 

This defendant avers that the injuries and dam¬ 
ages sustained by the plaintiff were due to and caused solely 
by the negligence of an agent, servant and employee of the 
defendant Capital Transit Company and by the negligent 
actions of another person, whose identity is unknown to this 
defendant, as a result of which negligence plaintiff was 
bumped or thrown off the loading platform directly into 
the path of the taxicab of this defendant, which was then 
and there proceeding past said loading platform in a south¬ 
erly direction along Fourteenth Street, Northwest. 

FRANK F. NESBIT, 

JUSTIN L. EDCrERTON, 

Attorneys for Defendant Robert Will. 
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Service of a copy of the foregoing answer was made 
upon E. W. Mollohan, Jr., Donald S. Caruthers and Carl 
H. Willingham, Esqs., attorneys for the plaintiff, by mail¬ 
ing a copy thereof to them, postage prepaid, at Washing¬ 
ton Loan & Trust Building, Washington, D. C., on the 17th 
day of June, 1943. 

JUSTIN L. EDCJERTON. 


11 Excerpts From Testimony. 


Ajrnes S. Adams, 

was called as a witness in her own behalf and, having been 
first duly sworn, was examined and testified as follows: 

Direct Examination by Mr. Caruthers: 

Q. Will you state your full name, please, Miss Adams? 
A. Agnes S. Adams. 

Q. What is your address, please? A. 510 East Clifton 
Terrace. 

Q. Where are you employed ! A. At the Bureau of 
Census. 

Q. How long have you been employed there? A. Since 
1929. 

Q. What is your age, please, Miss Adams? A. 53. 

Q. Miss Adams, directing your attention to the 
12 19th day of September, 1942, were you involved in an 
accident on that date? A. I was. 

Q. Will you please tell the jury where you were at the 
time of the accident? A. Alighting from the street car 
at 14th and Chapin Streets, Northwest. 

Q. Where did you board the street car, Miss Adams? 
A. At 14th and Monroe. 

Q. Who was with you at that time, if anyone? A. A 
friend, Miss Shafer. 

• * * * * 
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Did there come a time when you went to get off the 
street car ? A. As we approached 14th and Chapin. 

Will you please tell us what you did at that time? 
A. We proceeded—started toward the center exit and 
as 1 stepped down 1 turned to Miss Shafer, who had recent¬ 
ly come to Washington, to warn her of the automatic 
treadle. 

13 Q. Where was Miss Shafer? A. 1 little behind 
me. 1 had left the seat first. 

Q. You had left your seat first. Which exit did you 
approach to leave the car? A. The left. 

Q. At the center of the car or the front of the car? A. 
At the center. 

(J. You left by the center exit? A. That is right. 

Q. Which exit was Miss Shafer approaching? A. She 
was to my right. 

Q. What happened as you were about to leave the car? 
A. Well, as 1 stepped down I turned around to her. 

Q. You said you stepped down. Where do you mean; 
that you stepped down to what? A. To the treadle to 
open the door. 

Q. After you stepped down you turned to her? A. To 
warn her of the treadle. 

Q. What happened, then? A. Someone knocked me off' 
the car and across the loading platform so that my head 
and shoulders were in the street and my feet were on the 
platform. 

Q. Y'ou felt someone strike you from behind? A. 1 did. 
Q. Did you see them? A. Just a quick glance as 1 
turned to Miss Shafer. 

14 Q. And you felt the impact of someone striking 
you? A. Yes. 

Q And that knocked you out across the platform and 
into the street with your feet on the platform? A. That 
is right. 

Q. Now, at the time of that impact, your being hit. 
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where were you standing:' A. On the lower step of the 
street car. 

Q. Was the door open? A. In front of me. 

Q. The door in front of you was open? A. Yes. 

Q. What do you next remember happening? A. My 
next recollection is warding off a car, a motion to ward it 
off (illustrating). 

Mr. Boyd: I am sorry, but I cannot hear you. 

A. I do not have a very strong voice. I was warding 
off a car, an automobile. 

By Mr. Caruthers: 

Q. Where were you, then l A. Still lying in the street. 

Q. You saw an automobile approaching you? A. Yes. 

Q. What did you do? 

Mr. Edgerton: I object to Mr. Caruthers' ques- 
15 tions. They are leading questions. She has not said 
anything about a car approaching her. 

The Court: 1 thought she did. 

Mr. McCathran: Yes. She said she saw a car 
and was warding off a car approaching her. 

Mr. Boyd: We have some difficulty in hearing her 
over here. 

By Mr. Caruthers: 

Q. I understand you to say you saw a car approaching 
you ? A. Yes. 

Q. And that you were warding it off; what do you 
mean? A. I remember throwing up my hand, just a volun¬ 
teer gesture, I think you call it, to ward off something. 

Q. While you were lying in the street? A. That is 
right. 

Q. W T hat next do you remember happening? A. Yes. 

I was lying on the loading platform. 

• • • • • 

Q. That is the next you remember. Who was there; do 
you know? A. There were many people around there, a 
crowd. 
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Q. Did you have any conversation with anyone? 

# # # • m 

16 Q. Did you speak to anyone t A. 1 recall— 

The Court (interposing): The question is, did 

you speak to anyone; not what he said, but did you 
speak to anyone ' A. Yes. 

By Mr. Caruthers: 

Q. Do you know whether or not you were conscious all 
the time after that? A. 1 was not. 

Q. What happened after that' A. Well, 1 was later 
taken to the hospital. 

Q. How were you taken to the hospital, if you remem¬ 
ber? A. By ambulance. 

Q. Were you conscious at that time? A. I was not 
conscious at all in the ambulance or being put into the 
ambulance. 

Q. When did you regain consciousness? A. 1 was in 
the emergency room at the hospital. 

Q. In what hospital were you? A. Gartield. 

Q. How long were you at Gariield Hospital, Miss 
Adams? A. From September 19th to October, 

17 either the 6th or the 7th. 

Q. Then, where did you go? A. Home. 

Q. How did you go home, Miss Adams? A. By am¬ 
bulance. 

Q. Now, did you suffer any pain as a result of this acci¬ 
dent? A. I did. 

Q. When did you first suffer pain ? A. The same night 
when 1 arrived at the hospital. 

Q. What treatment were you given for your injuries 
at the hospital? A. I was placed on a fracture bed and 
later put into a cast. 

Q. When did that take place, placing you in the cast? 
A. Oh, the latter part of September. 

Q. Could you explain what kind of a cast it was? A. 
A body cast from my hips to my ears, pretty nearly. 
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Q. How long did you remain in that cast? A. Until 
Christmastime. 

Q. Was it removed entirely then? A. Yes. 

Q. Was anything substituted for the cast? A. A brace. 
Q. How long did you have to wear a brace? 

18 A. Until springtime, the following spring. 

Q. What kind of a brace was that; please explain 
it. A. It was a camp brace for back injuries, coming all 
the way up the back to hold the shoulders back. It was 
heavilv steeled. 

Q. What doctors treated you for this injury? A. Dr. 
Carr and Dr. Hall. 

Q. How long did you suffer from this injury, Miss 
Adams '! A. 1 still do sometimes. 

Q. How often would you say you do suffer from it now? 
A. When I am tired, unusually tired, or doing heavy work, 
lifting or using my arms a great deal. 

Q. What is the nature of the pain you suffer or do you 
experience? A. It was through my shoulders. 

Q. What are the injuries that you received to your 
person? A. A spinal fracture and then there were cuts. 
My left eye was closed for a considerable period. 

Q. Your left eye? A. Yes. 

Q. Where were the cuts? A. 1 had some cuts here, and 
there was quite a cut around here (indicating). 

Q. .Just a little louder. A. I will try to do that. 

19 My shoulder was badly bruised, my left shoulder. 

Q. And vou sav around vour eve vou were cut. 
Is there any scar there now? A. There is a slight scar. 

Q. How long were you away from your employment? 
A. Until January 5th of 1943. 

Q. You returned to your employment on January 5, 
1943? A. Yes. 

• * # • # 

Q. Miss Adams, has this injury you received had 


21 
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any effect, do you know, upon your nervous system? 

A. 1 would think it must have, yes. 

• * # • «* 

Air. (Jaruthers: That is all. You may inquire. 

CROSS EXAMINATION by Mr. Boyd: 

O- Miss Adams, as 1 understand it, you and your friend 
were on this street ear and intended to get off at Chapin 
Street; is that correct? A. Yes. 

0. You stepped down on the treadle and, this being an 
automatic door, that throws the door open? A. lviglit. 

C>. Then, is it your recollection that the doors were still 
open when this man struck you from the rear? A. 1 was 
standing on the lower step. 

22 Q. You had not gotten off, but were standing on 
the landing platform ? A. 1 had not. 

Q. 1 understood you to say you got a Meeting glance of 
this man that struck you? A. Yes. 1 turned to speak to 
Miss Shafer. 

Q. Miss Shafer was on your right? A. Yes. 

Q. And you turned like that, turned to your right, to 
speak to her ? A. Yes. 

Q. And you saw this man behind you? A. Yes. 

Q. Will you describe him to us, please ? A. 1 had only 
a. fleeting glance of a man poised as if to jump. 

Q. Can you describe him to us ? A. He seemed to me 
to be big and broad and tall. That is all I know. 

Q. Can you tell us whether he was white or colored? 
A. No, I can not. 

Q. Do you recall, Miss Adams, that we took your deposi¬ 
tion just last week, and I asked you the same question and 

vou told me vou thought lte was a colored man? A. 1 

* • *•- 

thought he was, but I am not certain of that. 

23 Q. Your recollection lias not changed in the last 
week? A. It was something dark and big. 

Q. So your recollection is that it was a colored man? 
A. Yes. 
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Q. A big, large colored man ? A. It seemed to me as be 
was above me. 

Q. You saw this man strike you? A. Yes. 

Q. What part of your body did he collide with? A. My 
head and shoulders. 

Q. And then you fell all the way over the platform? 
A. My feet were still on the platform. 

Q. But the rest of your body went all the way over the 
platform into the street? A. Into the street. 

Q. You never saw the operator of the street car at that 
time, did you ? A. 1 did not. 

Q. Now, Miss Adams, 1 understood you to say you were 
in a cast from your hips to your ears until Christmas time? 
A. Yes. 

Q. This accident happened September 19th? A. Yes. 
(,). Do you recall that on November 5th, 1 think it was, 
Dr. Talbott came out to your home to see you? 

24 A. Sometime in November. 

Q. You were walking around at that time? A. 

Oh, yes. 

Q. You were walking around in your apartment at that 
time? A. Yes. 

Q. You could walk with the cast on, could you? A. 
Yes. 

• * • * * 

Q. I understood you to say that whenever you had any 
heavy work now you still experienced some pain and you 
felt that in your arms and shoulders? A. Particularly my 
shoulders. 

25 Q. Do you attribute that to the injury you receiv¬ 
ed in this accident, Miss Adams? A. In that exact 

location. 

Q. Isn’t it true that about a year and two or three 
months before this accident you had a previous accident? 
Mr. McCathran: I object. 

The Court: I overrule the objection. 
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-Mr. McCathran: What is the purpose of that? 
What is the reason for asking that question? 

Mr. Boyd: To show that the injury she com¬ 
plains of could properly be attributable to the prior 
accident. • 

Mr. McCathran: Then you intend to prove that 
there was a prior injury of this same nature? 

Mr. Boyd: Sure. 

Mr. McCathran: 1 will withdraw the objection. 

By Mr. Boyd: 

(,). About a year and two or three months before this 
accident you were in another accident, were you not? A. 
I was. 

q). And you suffered a fractured pelvis, didn't you? A 
Yes. 

You also suffered a clavicle injury, which in lay 
language is the collar bone; isn't that true? A. Yes. 

C*>. You received treatment for long periods of 
2ti time for this fractured collar bone, didn’t you? A. 
I don’t know how much of the time was for the collar 

bone. 

(<*). Didn't you receive treatment for that broken collar 
bone? A. Yes. 

(*). About how long did you receive treatment for that? 
A. That, 1 could not say. The pelvic fracture is what kept 
me in the hospital. 

Q. This fractured clavicle produced pain in and about 
your shoulders and arms? A. Y’es. 

y. Had tiiat pain completely disappeared from the frac¬ 
tured clavicle at the time of the second accident; at the time 
the second accident took place? A. 1 had no trouble with 
it for some time. 

(^. You had no pain at all from the fractured clavicle 
at the time the second accident took place? A. No. 

C*). How long before the second accident took place did 
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the pain in your fractured clavicle disappear? A. I 
couldn't remember that. I think when the cold weather was 
over. 

Q. Let's see; your first accident happened in May, 
1941 ? A. Right. 

27 Q. And the pain from that continued up until 
when? A. I would say springtime or when warm 

weather came. 

Q. The spring of 1943, you mean? A. It would be 1942. 
Q. I mean 1942. A. 1942. 

Q. So that in 1942 the pain from that had disappeared, 
and this accident, about which you are now suing, happened 
in September, 1942? A. Yes. 

Q. So that at that time it is your testimony that you had 
completely recovered from the fractured clavicle? A. Yes. 

Q. You told us, Miss Adams, about your sick and an¬ 
nual leave you had accumulated and which you consumed 
since the day following this accident that we are now 
inquiring about. You returned to work on the day that 
your sick and annual leave was consumed, did you not? 
A. I returned January 5th. 1 am not certain whether any 
sick or annual leave was left on my card. 

Q. Wasn't that the first day you ran out of leave with¬ 
out pay? A. There was no leave without pay at that time. 
Q. Do you mean you did not have to take leave without 
pay? A. I had no leave without pay at that time. 

28 Q. I don't understand what you mean. Do you 
mean you were not entitled to any, or that you did 

not ask for or use any? A. I did not use any at that time. 
Mr. Boyd: l have no further questions. 

CROSS EXAMINATION (Resumed) by Mr. Edgerton’ 
Q. Miss Adams, you testified that you received this 
blow on your back. Did I understand you to say that you 
were lying in the street ? A. Yes. 

Q. With your head and shoulders on the street and 
your feet on the loading platform? A. Yes. 
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(,). What do you recall then, Miss Adams? Did you see 
anything or hear anything at that time? A. I saw a car 
approaching me. 

Q. Where was the car coming from? A. The north. 

Q. How far away was the car when you saw it? A. 
Near enough that 1 put up my hand. 

Q. You said something about trying to put your arm 
up to ward it oil; which arm was it you raised? A. This 
one; the right one. 

( t >. The right arm. You were on your back with your 
face looking up 14th Street; is that your recollection? 
29 A. More nearly on my left side, I think. 

t*). How long were you unconscious, Miss Adams? 
A. 1 don’t know. 

# • • • # 

ob Thereupon— 

Dr. Elma B. Carr, 

was called as a witness on behalf of the Plaintiff and, hav¬ 
ing been first duly sworn, was examined and testified as fol¬ 
lows : 

Direct Examination by Mr. Caruthers: 

Q. Dr. Carr, will you state your full name and occupa¬ 
tion? A. Elma B. Carr, physician. 

Q. How long have you been practicing? A. Since 1929. 
(,). And where? A. In Washington. 

Q. You are a licensed physician practicing since 1929 in 
the District of Columbia? A. That is right. 

Q. And do you specialize, Dr. Carr, in any particular 
branch of medicine or are you a general practitioner? A. 
Xo; a general practitioner. 

Q. Dr. Carr, directing your attention to September 19, 
1942, were you called upon to treat Miss Agnes Adams? A. 
Yes. 

Q. And where did you see her? A. At Garfield Hos¬ 
pital. 
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Q. Will you please state her condition when you 

37 first examined her? A. She was in great shock. 

Q. Did you diagnose her case at that time? A. 
Yes. | 

Q. What was your diagnosis, Dr. Carr? A. A frac¬ 
tured vertebra, back. | 

Q. Anything else? A. Well, of course, there was this 
great shock because of the accident and a fractured back. 
There were cuts above the eye, and she had a blood clot 
on her arm. 

Q. Did you treat her at that time? A. Yes. 

Q. How long did you treat her for that injury? A. 
Well, she was in the hospital until October 7th. I ordered ! 
an X-ray made of her that night. That was at 9:30 in the 
evening, and 1 ordered an X-ray made that night which 
showed a fractured back. Then she was put on a fracture i 
bed and stayed there until 3 A. M. that some morning. Then, 
the next day 1 asked Dr. Hall to come in the case, he being 
an orthopedic specialist. He put a plaster cast on her on { 
the 29th of September. That was ten days after the acci¬ 
dent, and then she stayed in the hospital until October 
7th. 

Q. Did you examine the X-rays that were taken? A. 
Yes. | 

Q. 1 show you certain X-rays, Dr. Carr. Are 

38 these X-ravs that were taken at that time? A. (Ex- I 

* i 

amining X-rays) These are not and these are not 
(indicating). These were all taken on the 19th of Septem¬ 
ber, 1942, on the night that she came in (indicating). 

Q. Where were they taken? A. At Garfield Hospital. 

Q. Those are the X-rays which you examined at that 
time? A. Yes. ' 

0- What do they reveal? A. They show a fracture of ! 
the seventh thoracic vertebra, what we call a compression 
fracture or a jack-knife fracture; that is, by the patient 
being pushed so that she was like that (illustrating); so 
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that her spine is simply compressed, and the seventh thor¬ 
acic is right up there (indicating). 

( t ). That shows the seventh thoracic vertebra? A. Yes. 
it shows there plainly on these films. If we had a good 
light you could see that. 

The Court: Well, we have light here. 

A. (Placing film on light.) Now, 1 think the jury can 
see that. For instance, your spine is made up of certain 
vertebra all the way up with a little cartilage in between 
each one. This is the seventh one up in your chest. We 
call it the thoracic. It is right about here (indicating). 
When her body was thrown this way, violently, it jammed 
that in and caused, as I say, a jack-knife fracture. 
oi) You can see this one, how much narrower this is than 
this or that (indicating). That is evidence that it 
was pushed together, and that is what we call a compres¬ 
sion fracture. 

& * % # ♦ 

40 Will you identify these as the later X-rays 
which were taken? A. Now, these later ones show the 

compression still there. It exists right there (indicating) as 
compared to these other two. This is a front view. This is 
also another front view where it shows a little narrower 
vertebra compared with the wider ones. This is a side 
view. This picture is very interesting because it shows not 
only that that compression still exists, as you can see how 
narrow it is when compared with this and with this, above 
and below, but it shows an increased arthritic condition up 
in the vertebra above it, because in pushing the back it 
makes her back come this way (illustrating). She 

41 has to hold her head up this way in order to get more 
—there is a strain through here and it has caused 

arthritis to come more in here. That is in the second pic¬ 
tures which show more arthritic change in the upper ver¬ 
tebra than in the picture at the time of the accident, which 
means her spine is going to be out of alignment. 
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Mr. Caruthers: I would like to offer these in evi¬ 
dence at this time. 

Mr. Boyd: We have no objection. 

(A set of seven X-ray films was marked “Plain¬ 
tiff's Exhibit Xo. 12.”) * 

By Mr. Caruthers: 

Q. Dr. Carr, will you tell us what the natural result of 
those injuries might he? I mean by that whether or not 
there is a permanent injury of the back? A. Yes, there is 
a permanent injury. You see, these last pictures were 
taken in 1944. The accident was in 1942. That is two years, 
which shows the compression fracture still exists, and, also, 
that there have developed arthritic changes. 

Q. Would that compressed fracture existing there be 
likely to result in any discomfort and pain to Miss Adams? 
A. Well, it causes a different shaped back than she had 
before. 

Q. What about the likelihood of her having discom¬ 
fort from that? Would she be likelv to suffer? A. I 
think she will always, all her life, have a back 
42 that is not as good as it was before. I mean, wear¬ 
ing the supporting corset in order to give her sup¬ 
port because of the back that has been injured. 

Q. If she does not have that guiding support, what 
would be the result? A. Well, she will always have a back 
that can not stand as much strain. There may be an in¬ 
crease of arthritis as she gets older: probably will be. 

Q. Now, I believe you testified she was suffering from 
shock at the time of the accident. What do you mean by 
that? Explain what reaction she bad. A. When we 
speak of a patient as being in shock we mean something has 
happened to their body which causes this great change, and 
having a broken back she was suffering extreme pain. She 
was wet with perspiration, just dripping, and had a very 
rapid heart. Those are some of the symptoms of shock. 
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Q. Does that alfect the nervous system adversely? A. 
At that time. 

Q- How long would you say she suffered from shock? 
A. Well, she did not suffer very long because I gave her 
morphine. All that night I would say she was in a state of 
shock. 

( t >. Will there be a likelihood of there being a permanent 
condition to her nervous system by reason of shock? A.. 
No. 

4M h>. Dr. Carr, when was the last time you exam¬ 
ined Miss Adams? A. In November, 1944. 

Q. Did you examine her back at that time? A. Yes. 

Q. Do you know whether or not she is suffering from 
any discomfort from that injury? A. Yes. I think she 
still does. 

Q. What discomfort would that be ? A. Just as I said, 
she suffers from a weakened back. I think she will have a 
weakened back all her life. 

Q. Will you explain to the Court and jury about the cast 
and the fracture bed? A. Well, a fracture bed, if you don’t 
know what that is, is a bed that you place the patient on. 
You understand that she had a jack-knife fracture that 
pushed her body this way (illustrating). We put her on a 
fracture bed, and that places the back up this way (illustrat¬ 
ing). So, she had to lay there ten days on this fracture bed 
like this (illustrating) and have a nurse feed her, and she is 
absolutely helpless. Her back instead of bending like this, 
you have to bend it back like that (illustrating) in order to 
get as straight a back as you can, so we kept her back in 
that position. Then, after ten days Dr. Hall put on this 
cast which extended from her head down below her 
hips, just a rigid plaster cast. That stayed on—let 
44 me see (examining record). It was put on the 29th 
of September and it was taken off the latter part of 

November, so it was kept on two months, practically. 

• • • • • 
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49 RE-DIRECT EXAMINATION by Mr. Caruthers: 

50 Q. Dr. Carr, would the age of Miss Adams have 
anything to do with her recovery from this injury? 

A. "W ell, I think it would, because I think children will heal 
quicker. As you get older fractures mean more. 

Q. As you get older are you apt to have more trouble 
from fracture than a younger person? A. Yes, decidedly. 
For instance, where their back is out of alignment they are 
more likely to have arthritis. 

Q. With the back being thrown out of line might cause 

arthritis? A. Yes, I think so. 

* * # • • 


J. C. Elbert, 

was called as a witness on behalf of the plaintiff and, hav¬ 
ing been first duly sworn, was examined and testified as 
follows: 

Direct Examination by Mr. Caruthers: 

Q. Mr. Elbert, what is your employment, please ? A. I 
am Computing Engineer with the D. C. Government. 

Q. I show you this plat. Will you please explain 
51 what it is? A. This plat here is a work map of 14th 
Street, Northwest, from Florida Avenue to Girard 

Street. 

Q. Is this an official record of the District of Columbia? 
A. Yes, sir. 

Q. I wonder if you could put a drawing on the board 
showing the intersection at 14th and Chapin Streets, and 
the location of the street car platform there at that point? 
(The witness drew a diagram on the blackboard.) 
Q. Will you please explain that drawing? A. This is 
the west curb line of 14th Street. This is the curb line of 
Chapin. From the curb line to the rail is 20 feet. This is 
a cement loading platform 110 feet long and 4 feet wide, and 
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it is 25 feet from the north curb line of Chapin to the south 
end of the platform, and the platform is IMj feet from the 
rail (indicating). 

Q. How far is it from the curb to the platform? A. 
14V-J feet from the west curb of 14th to the west side of the 
platform. 

Q. What was the grade of the street at that point? A. 
4.44. 

Q. What do you mean by 4.44, please? A. Falling 
south it has a drop of 4 feet and 5Vi inches in 100 feet. 


56 Catherine Corsa, 

was called as a witness on behalf of the plaintiff and, having 
been first duly sworn, was examined and testified as fol¬ 
lows : 

Direct Examination by Mr. Caruthers: 

Q. Miss Corsa, will you state your name? A. Catherine 
Corsa. 

Q. Where are you employed? . A. At the Bureau of 
the Census at Suitland, Maryland. 

Q. What are your duties? A. Supervisor of the pay¬ 
rolls. 

Q. Miss Corsa, directing your attention to September 
19, 1942, do you have with you certain records concerning 

the leave and pay of Miss Agnes S. Adams? A. I do. 

* • • • # 

Q. Does this show what her salary was at that time? A. 
Yes. 

Q. On September 19, 1942? A. She was getting $3,600 
in September, 1942, and from there she went to $3,800. 

• i • • • 

57 Q. Do those records show how long she was off 
after Septtember 19, 1942? A. Yes. 
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Q. How long was she off before she returned to her 
duties? A. She was off 28 days and 1 hour on annual 
leave, and 51 y* days on sick leave. 

Q. When did she return to work? A. January 5, 1943. 

Q. Can you tell what her salary was during that period 
of time? 

« • • • • 

A. I have her salary calculated for this time through 
December 31. 

! 

By Mr. Carutliers: 

Q. What would that total sum be through December 31st 
from September 19th, 1942? A. $1,088.77. 

Q. You do not have it calculated from December 31st to 
January 5t,h ? A. Xo. That is a matter of calculation. 

Q. Do you know what her salary was each pay- 
58 day at that time? A. At that particular time, yes. 

Do you want that particular period? 

• • • m * 

I 

Q. Do you have it broken down as to the daily pay at j 
$3,800? A. The daily rate of pay at $3,800 is $12.30 a day. 


61 George L. Lavine, 

was called as a witness on behalf of the plaintiff and, having 
been first duly sworn, was examined and testified as fol- j 
lows: 

Direct Examination by Mr. Caruthers: 

Q. Mr. Lavine, will you state your full name? A. George j 
L. Lavine. 

Q. What is your address? A. 2824 14th Street, North¬ 
west. 

Q. Mr. Lavine, directing your attention to the 19th day ; 
of September, 1942, were you at or near 14th and Chapin; 
Streets, Northwest? A. T was. 
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(^. Where were you? A. On the street car. 

Q. Did you observe an accident? A. I did. 

Q. In which this lady, Miss Adams, was involved? A. 
Well, there were two women. 

Q. There were two women? A. That is right. 

Q. Where were you? Were you on the car? 

62 A. I was on the car. 

Q. Where were you located on the car? A. I 
was in the second seat on the right, going south. 

Q. Will you please tell the Court and jury just what 
you observed? A. Well, there was a boy, oh, about the 
age of 15 or 16, white, that got on the car. After three or 
four people got on there he made a grab for the motorman’s 
change carrier. That was laying there on the sill, the 
change carrier. When the niotorman saw this he got up and 
chased this boy through the center of the car. This boy 
came through the center door and stepped down and ran 
out the center door, and the next thing 1 seen a woman lying 
out in the gutter. 

Q. You saw the boy reach over? A. That is right. 

Q. Do you know whether he had anything in his hand 
or not? A. That, I couldn't see. 

Q. Did he take the change carrier? A. No. 

Q. What happened to the change carrier? A. The mo- 
torman taken that up after this boy got on the car. He 
jumped at this boy. He held the change carrier in his hand. 
Q. Were there other people standing in the car? A. 
Yes. There were other people standing in the aisle. 

63 Q. The niotorman proceeded after the boy through 
the car and the boy went out which way? A. The 

center door. 

Q. He went out the center door? A. That is right. 

Q. What was the next thing you observed? A. This 
woman in the gutter with this taxicab coming down 14th 
Street. 



Q. Where was she lying? A. In the gutter. 

Q. What did you then do? A. I got off the street car 
when I saw this woman was in the gutter. 

Q. Where did you get off? A. The front end of the 
car. 

Q. You got off the front end of the car? A. That is 
right. | 

Q. What did you do then? A. 1 just stood there to 
see what happened to this woman. 

Q. Did you see the motorman again? A. Yes. 

Q. When did you see him next ? A. About three or four 
or five minutes later. 

Q. Did he get off the street car? A. He got off the 
street car. 

64 Q. Which way did he go? A. He got off at the 
center door, and after I got off 1 went to speak to him 
there in the front of the car, the front end of the door. 

Q. Did you have a conversation with him? A. No. 

Q. Did he say anything? A. He just made a statement j 
that this boy was pulling this phony pass on him at the end j 
of the line. 

Q. Did he say anything else? A. That is as far as I 
recall. 

Q. Did he ask you for your name? A. Yes, he asked 
ine for my name. • 

Q. You gave him your name? A. I gave him my name. 

Q. Did you stay there for some time after that? A. I 
stayed there until they took this woman to the hospital. 

Q. How did they take the woman to the hospital? A. 

In an ambulance. 

Q. Do you recall about how long it was she remained 
there before she was taken to the hospital? A. I should 
judge around 15 or 20 minutes. 
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65 CROSS EXAMINATION by Mr. Boyd: 

Q. 1 believe you are here at our request as well 
as for the other side? A. That is right. 

Q. As I understand it, some other people got on this 
same street ear? A. Three or four, or probably five. 

Q. I understood you to say that the boy made a pass 
at the change carrier? A. That is right. 

Q. Then, you said the boy left by the center door? 
A. Yes. 

Q. When the boy got to the center door, was it open or 
closed? A. It was closed. 

(>. Was there any lady standing on the step of the 
street car at that time? A. Not to my knowledge. I 
wouldn’t swear to it. 

Q. Did the boy open the doors? A. Yes, sir. 

Q. So you did not see where the lady was then in the 
street car? A. No, sir. 

Q. You couldn’t say where she was on the car 

66 when this boy went out the center door? A. I 
couldn’t say. 

Q. You are not sure whether the operator went out the 
center door or that he got up and went out the front door. 
That is not clear in your mind? A. To the best of my 
knowledge when 1 spoke to the motonnan, went to, he was 
outside the window of the front door. Whether he got back 
on the street car or not, I would not swear to that. 

Q. You said this was a white boy? A. That is right. 

Q. About 15 or 16? A. Yes. 

Q. Did you see where he went? A. He ran up Chapin 
Street. 

Q. So far as you know he was not apprehended by any¬ 
body? A. No. 

• • * • • 

RE-DIRECT EXAMINATION bv Mr. Caruthers: 

•> 

Q. Were there other people on the street car; or were 

there any people standing? A. Standing in the car. 

• • • * • 



25 


67 Q. Did you observe any people getting off the 
streetcar? A. Yes, quite a few people got off. 


Louis Shackey, 

was called as a witness on behalf of the plaintiff and, hav¬ 
ing been first duly sworn, was examined and testified as 
follows: | 

j 

Direct Examination by Mr. Caruthers: 

Q. Mr. Shackey, will you state your full name? A. Louis 
Shackey. I 

Q. What is your address? A. 1340 Kennedy Street. 

Q. What is your profession? A. I work for the War 
Department. j 

Q. Mr. Shackey, directing your attention to the 19th 
day of September, 1942, were you on a street car on j 
68 14th Street, Northwest? A. I was. 

Q. Did you observe any accident on that particu- j 
lar occasion involving Miss Adams? A. I did. 

Q. Where were you on the street car? A. I was right 
at the middle door holding onto the iron railing that sepa¬ 
rates the door from the back part of the car. 

Q. Were there other people standing? A. Yes, there 

i 

were. 

Q. Was anybody with you at the time? A. My wife. 

Q. Where was she, please? A. She had hold of my left ! 
arm. She was standing behind me. 

Q. In which direction were you facing? A. I was fac- j 
ing about on an angle half way between the door and the 
front of the car. 

Q. Did you observe anything unusual happen? A. Yes. 
The car had stopped to let off passengers and for passengers 
to get on, and T heard this commotion in the front of the car, 
some woman yelled that it was a robbery and murder. T 
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don't know what ail she did yell. She was excited, and 
about that time this young fellow, anywhere from 13 to 16 
years old, came hack through the car with the operator or 
motonnan chasing him, and at lirst 1 thought he had 
60 grabbed the motonnan’s change carrier, but it turn¬ 
ed out that he had not, and that the motorman was 
chasing him. lie jumped on the treadle of the car and the 
doors came open and he went out on the platform, the load¬ 
ing platform and struck Miss Adams and knocked her into 
the front of a taxicab. 

Q. Was the boy proceeding through the car rapidly? A. 
Yes. lie was in a hurry. 

Q. The motorman was behind him? A. Yes, sir. 

Q. How close was the motorman to him? A. Well, he 
was not close enough that he could grab him. But, if the 
car had been a little longer or the door had been farther 
back the motorman would probably have been able to reach 
the boy. 

Q. He was almost close enough to grab him? A. Y'es. 

Q. Were people standing in the aisle? A. Yes, there 
were. There were people on either side of the aisle. There 
was an aisle-wav through the middle of the car. 

Q. Did people get on and off the car at that point? A. I 
don’t know, because I didn’t pay any attention to what was 
going on. I was talking with my wife until I heard this 
commotion in front of the car. 

Q. Y"ou don’t know whether any people were in 
70 the act of getting off the street car or not? A. No. 

my attention was not called to anything going on 
until I heard this commotion going on in front of the car. 

Q. Then you observed the boy approaching you; is that 
right? A. Yes, that is right. 

Q. Did you see Miss Adams in the street after she was 
stimck? A. Yes, I did. 

Q. Did you see any vehicle strike her there? A. The 
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cab came up with the front—1 guess it was the left fender 
of his car. And the boy that had knocked her in front of 
the car stumbled but he was not hit. 

Q. When was the first time you observed Miss Adams 
on that occasion ? A. Why, after the boy had jumped on 
the treadle of the car and the door had flown open, natural¬ 
ly I had my eyes on the boy to see what was going to happen 
to him and, as he jumped off of the car, he hit her. I didn’t 
see her face at the time. She was not facing the car and I 
did not see her face until she was on the ground after the 
cab had hit her. ! 

Q. Was there anybody going out through the exit; 
through the other side of the center exit? A. At the time J 
the boy went off the car he was the only one that went 

out the middle door. As I say, I didn’t know who j 
71 went out before he did. 1 

Q. How many middle doors are there? A. I be¬ 
lieve there are two. j 

Q. And he went out through one of the middle door? 

A. Yes, that is right. 

Q. Are there two doors, two sets of doors? A. I be¬ 
lieve there are two doors. In other words, there are two 
doors which break in the middle which actually make four 
partitions, which would constitute two full doors. 

Q. You were standing by the rail that divides the steps? j 

A. No. I was standing at the end. I don’t know what they 

call it. I guess they call it the exit. It is divided and there 

is a rail that starts there at the beginning of the first seat on 

the back part of the car. There is a steel rail there or steel 

pole, and I was standing holding onto that pole right be- 

vond the second section of the doors. 

* 

Q. Do you know how many people had gotten off at that j 
stop through that center exit? A. No. I don’t know how j 
manv people got off because I was not paying any attention, j 
As I say, I was talking to my wife until I heard the commo¬ 
tion in front of the car and that is what drew my attention 
to the front of the car. j 

i 

i 

I 

i 

i 

_I_ 
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Q. Where was Miss Adams in relation to the platform 
when you saw her in the street ? A. Well, her head 
il was toward the Iron! ot the car and her feet were 
toward tin* rear. 

Q. I show you a diagram on the board and ask vou if 

•> 

you can tell where the street ear is in relation to the plat- 
torni. This direction is south, and this is the platform on 
the west side of 14th Street and this is Chapin Street (indi¬ 
cating). Can you tell where Miss Adams was in relation 
to this platform and curb? A. Well, she was closer to the 
ear. 

Q. Closer to the platform ? A. Than she was to the 
curb line. 

Q. It has been testified that this platform is 110 feet 
long. Did the car stop near the front of it or back of it? 
In relation to the platform, where did the street car stop? 
A. As I remember, closer to the front of the platform than 
back. I would say five feet from the front of the platform. 

Q. Five feet from the front of the platform? A. Yes. 

Q. What did you do after that? A. Did you remain 
there at the scene or leave? A. The motorman asked me 
if I had seen the accident and I told him I had. He went 
out toward the front of the car. He asked me if I would 
give him my name as a witness and I told him I would and 
I guess my wife’s, and I stayed there for, possibly, 10 
or 15 minutes. Then we started walking down 14th 
73 Street to wait for the cars to start running again. 

Q. Was Miss Adams still there when you left? A. Yes, 
she was. 

Q. Did you observe the vehicle that struck her? A. 
I didn’t until after the—1 saw the car strike her, the auto¬ 
mobile strike her. but I know it was a taxicab and that 
was all. I didn’t find that out until after I got off the street 
car, though. 

***** 
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CROSS EXAMINATION by Mr. Boyd: 

Q. You say the operator asked you i’or your name and 
address and you gave it to him? A. Yes, sir. 

Q. You are here at our request as well Mr. Caruthers’? 
A. Yes, sir. 

Q. You got a subpoena from both sides? A. Yes, sir. 
Q. Mr. Sliackev, I understood you to say that as this 
boy approached the center door—by the way, was he a 
white boy or colored boy? A. He was a white boy. 

Q. As he approached the door those center doors w*ere 
closed; is that right? A. That is right, because I 

74 remember thinking at the time—it was just about the 
time the Capital Transit Company had gotten these 

new street cars—the other doors swung out, and I thought 
that if the doors swung in and he was getting off that he 
might get there by the time he hit the platform. 

Q. !So that there was nothing on the step between this 
bov and the closed doors? A. No, sir. 

Q. And when he stepped down on the step the doors 
opened and he went out and struck this woman when she 
was standing on the loading platform? A. Yes, sir. 

Q. And did you see what happened after that? A. 
Well, the boy more or less stumbled, 1 guess. 

Q. Did he stay there or hurry off?* A. No. He took 

off around the corner like a rabbit. 

# * * # # 

CROSS EXAMINATION (Resumed) by Mr. Edgerton: 
Q. Mr. Shackey, when did you first see the taxicab? 
A. At the time Miss Adams was knocked in front of it. 

Q. The left front fender of the vehicle caught Miss 
Adams? A. That is right. 

Q. What was her position at the time? A. You mean, 
at the time it hit her? 

Q. At the time she was struck. A. I don’t know 

75 what you call it, but she was in the process of being 
knocked off the platform. 
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0- That is, she fell right into the left front fender; is 
that right ? A. That is right. 

(>. What did you observe the vehicle do, then? A. 
Well, 1 guess the driver stayed there. 

Q. I mean, with reference to stopping. A. Oh, he was 
stopped. In fact, I didn't see how fast he was going. I 
don’t think he went much farther after he struck her, but 
he did not move his car after he got out of it. It was 
pulled in toward the curb. 

Q. Can you show me on this diagram the position of 
the taxicab after you got off the street car? A. I would 
say the cab was a distance from the loading platform, but 
the cab was about here (indicating). He was not quite to 
the curb and yet it was not out in the middle of the pas¬ 
sageway. 

• # * • • 

76 RE-DIRECT EXAMINATION by Mr. Caruthers: 

Q. Mr. Shackey, was Miss Adams—will you in¬ 
dicate on here where she was lying opposite the plat¬ 
form? She was a little ways in front of the taxicab; is 
that correct? A. Oh, I would say maybe five feet. 

Q. Well then, near where the taxicab was standing? 
A. Yes. 

Q. The taxicab had turned at an angle, this way (indi¬ 
cating) ? A. That is right. 

Q. But it had not reached the curb? A. Yes. 

Q. About how many feet from the curb was it? A. Oh, 
maybe two or three feet. 

Q. And she was about five feet in front of the taxicab; 
is that correct? A. Yes. 

# • * # • 
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78 James S. Hagens, 

was called as a witness on behalf of the plaintiff: and 
having been first duly sworn, was examined and testified 
as follows: 

Direct Examination by Mr. Caruthers: 

Q. Mr. Hagens, will you state your full name? A. 
James 8. llagens. 

* * * # * 

Q. Mr. Hagens, directing your attention to the 19th day 
of September, 1942, what was your occupation then? A. 
Mechanic. 

Q. What kind of a mechanic? A. Windshield wipers 
and fuel pumps. 

Q. Again directing your attention to that day were you 
on 14th Street at or near Chapin Street during the evening? 
A. Yes, sir. 

(). Did vou observe an accident at that time involving 
Miss Adams, the plaintiff in this case? A. I did. 

Q. Will you tell the Court and jury where you were 
located at the time, where you were standing? 

79 A. I was standing about middleways of the loading 
zone, at 1410 Chapin Street. I mean at Chapin 

Street—14th and Chapin. 

Q. Directing your attention to the blackboard, there is 
a diagram on the board showing the location of 14th and 
Chapin Streets and the street car platform on the west 
side of 14th Street. Ts that the platform you have reference 
to? 

• • • * * 

Q. This is south, coming down 14th Street. A. Yes. 

Q. And this is the platform just before Chapin Street. 
A. Yes. 

Q. Ts that the platform on which you were? A. That 
is right. 
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Q. Can you indicate about where you were? 

(The witness indicated on blackboard.) 

Q. This platform is about 110 feet long. It has been 
so testified. In relation to that, you were standing near— 
A. (Interposing) Near the center. 

Q. What did you observe t A. 1 was standing waiting 
to get a southbound car and this car roiled up, but 1 didn't 
see the middle door open just when 1 observed it. Tihen 
the middle door flew open and some young fellow 
80 jumped out and hit this lady in the back. From where 
1 observed it the lady was standing about here (in¬ 
dicating). 

Mr. Boyd: Point out to him which is the roadway 
on that diagram. 

By Mr. Caruthers: 

Q. This is the street (indicating). A. This is 14th 
Street coming down here. Well, she would be on that side 
(indicating). 

Mr. Bovd: Nearest the roadway? 

A. She was standing just where the car stopped in the 
center of the door and the boy jumped out and hit her 
right in the back and they both went right over in front of 
the car. I thought the boy was hit too, but he jumped up 
and ran. 

By Mr. Caruthers: 

Q. Where did you say you were waiting? A. Why, I 
was waiting to get a car. 

Q. Were you waiting to get that particular car? A. 
Well, 1 thought it would be a one-man car— 

The Court: Let him take his seat. 

A. I didn’t have a pass so, naturally, I had to get on 
from the back, but it happened that this car stopped and 
it was a streamlined car. 

By Mr. Caruthers: 

Q. Were there other people on the platform? A. Yes; 
several of us. 
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Q. Where were the others located with relation 

81 to you? A. Well, they were all up and down from 
me. 

Q. On both sides? A. They were above me; in 
other words, they were farther south. 

Q. Was the front door of the car farther south than 
where-you were? A. Yes. 1 was about, 1 would judge, 
three feet from the center door from where the car stopped. 

Q. How many people were on the platform? A. I 
couldn’t say. 

Q. Did you observe anyone getting on the street car ? 

A. I didn’t. After all, the excitement was on, and 1 don’t ! 
remember. 

Q. Before the excitement you did not observe anybody 
getting on ? A. No, sir. 

Q. What next did you observe after you saw Miss 
Adams struck by this boy? A. Well, we all naturally made 
for the lady and tried to get her up and get her on the load¬ 
ing platform and do what we could for her. 

Q. Did anything happen between the time the boy 
struck her and the time you went and picked her up? A. 
Why, all 1 observed was the boy jumping up and run¬ 
ning. 

82 Q. Did you see any vehicles there? A. The taxi¬ 
cab that hit the lady. His front fender was about, 

1 judge, about the center of the door when the car stopped, 
heading into the curb, the right curb. He had cut his wheels j 
to try to avoid hitting the lady. 

Q. Where did he stop? A. He stopped, I would say, 
within a radius of four feet after he hit the lady. 

Q. Whereabouts? A. His front fender was about mid- 
dlewavs of the door. 

Q. Where was his taxicab in relation to the curb and 
platform? A. Well, it was very narrow there. Shall I 
show you on the board? 

Q. Yes, if you will, please. A. He cut from the lady 
into the curb and was about the center of the door, because 


i 
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i was talking to the cab driver and he was leaning against 
the front fender (indicating on blackboard). 

Q. You had a conversation with the cab driver at the 
time? A. Yes, sir. 

Q. How far was the front of the taxicab from the curb 
when it stopped ? A. 1 should say about, maybe 18 inches. 

Q. Now, at the time he struck Miss Adams where was he 
in relation to the platform? A. 1 should say about, 

83 maybe, two feet. 1 thought certainly he was going 
to hit her and then he cut over. 

Q. Where was she in relation to the taxicab when you 
next saw her? A. Well, when the boy jumped off and 
hit her he kind of turned her around this way (indicating), 
and she was about three feet out in the street from the plat¬ 
form after the boy hit her, and then the car hit her. She 
was about three feet from the platform in the street. 

(^. Then, which way was she after being hit? A. Well, 
her head was heading south. 

Q. Where were her feet? A. I would like to change 
that. 1 believe her head was heading west because the car 
turned her around when it hit her. 

Q. Would you mind showing us on the diagram where 
you mean now that she was? A. Y’es, sir. She was stand¬ 
ing like this on the loading zone in the center, just a little 
this way at the left door, the lower door (indicating). 

Q. The left door? A. The lower door and he hit her, 
and when he hit her 1 think, if 1 remember correctly, she 
was laying like this; laying with her head up this way and 
her feet that way (indicating). 

Q. Then she was turned around? A. That is 
right. 

84 Q. Did you observe the taxicab coming down 
14th Street? A. Not until about the time he hit 

her. 

Q. Did you observe the speed of the taxicab? A. Well, 
I imagine it was about 10 miles an hour that he was going, 
because he could have never stopped in that distance. 
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Mr. Caruthers: If your Honor please, may we 
approach the Bench? 

The Court: Yes. 

(The following proceedings were had at the Bench 
out of the hearing of the .jury:) 

Mr. Caruthers: If your Honor please, 1 talked to 
this witness on one previous occasion at which time 
he told me that he observed the taxicab was going 
at a speed of about 20 miles an hour and I would like 
to cross-examine him at this time on that. 

The Court: You are surprised at his testimony? 

Mr. Caruthers: I certainly am. 

The Court: Very well, then. 

(The following proceedings were had in the pres¬ 
ence of the jury:) 

Bv Mr. Caruthers: 

w 

Q. Mr. Hagens, have you had any previous conversation 
with me about this case? A. The attorney. 

85 Q. Y’es. A. Only with regard to the summons. 

Q. Did you have any conversation with me and 
another gentleman by the name of Mr. Willingham at your 
place of business? A. Yes. 

Q. We discussed this accident at that time? A. Yes. 

Q. 1 asked you if you observed the speed of this taxi¬ 
cab? A. Yes. 

Q. And you made a statement to me at that time as 
to vour observations, did vou not? A. As best I remem- 
her. 

Q. And did you not tell me you observed the taxicab 
proceeding down south on 14th Street at about 20 miles an 
hour? A. No, I don’t think so. 

Q. Are you positive of that ? A. I don't recall it if I 
did. 

Q. Now, that I have brought it to your attention will 
you please think back about that conversation? May I 
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refresh your recollection by saying that when we arrived 
you were upstairs and 1 believe you were called over a 
telephone and came down to discuss it? A. 1 don’t know 
about coming down. I remember talking to you. 

86 Q. And we asked you where you were standing 
and you told us on the platform/ A. Yes. 

Q. Waiting to board that street car, did you not? A. 
Yes. 

Q. And that you saw Miss Adams being struck by the 
boy jumping out the door? A. Yes. 

Q. And that she fell into the street and was struck by 
the taxicab? A. Yes, I remember that. 

Q. Then 1 asked you if you observed approximately 
the speed of the taxicab and you said, “Well, I would say 
probably about 20 miles an hour.*’ Did you make that 
statement? A. I don’t recall if I did or not. 

Q. Could you have made that statement? A. 1 could 
have, yes, sir. I could have made that statement. 

Q. Do you recall that I asked you if you gave your name 
to anyone at the scene of the accident and you answered 
and told me, yes, that you gave your name to the taxi 

driver. Do you recall that? A. Yes. 

# • • # # 

87 Q. Now, as to this question of the speed of that 
taxicab, you are not positive you did not tell me that 

it was going 20 miles an hour? A. No, sir. 

Q. Have you talked to anyone since you talked to me 

about this accident ! A. I have talked to so manv of von 

« • 

I don’t know who is who. 

Q. You only talked to me once; is that correct? A. 

% 

That is correct. 

Q. And that was about two months ago, I should say. 
A. Something like that, I think. 

Q. And you told me at that time you had talked to others 
before that? A. Yes. 

The Court: Now, you have gone over that before. 
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By Mr. Caruthers: 

Q. Could the speed of that taxicab have been 20 miles 
an hour? A. It could have been 40 miles an hour, but it 
wasn’t. 

88 Q. What was it? A. I judge, like I said a few 
minutes ago, that it was about, I imagine between 10 

and 15 miles at the most. 

Q. But at the time vou talked to me vou onlv mentioned 
one speed? A. 1 don't recall mentioning any speed. 

Q. Do you recall me asking you that— 

The Court (interposing): You have gone over 
that once. 

Mr. Caruthers: That is all, if your Honor please. 

CROSS EXAMINATION by Mr. Boyd: 

Q. Mr. Hagens, I think you said on your direct examina¬ 
tion that you thought this was going to be a one-man street 
car and that you would have to get on at the back. Didn't 
you think instead that it was a two-man street car? A. 
Yes, sir. 

Q. You didn't have a pass and you could not get on the 
front of the street car? A. That is right. 

Q. And for that reason you were standing somewhat 
near the rear of the platform ? A. I was standing—well, 
that is a pretty long loading'zone. 

Q. You were up toward the north end of it? A. 
Yes. 

89 Q. When the street car came along it was a one- 
man street car and the front of the street car had 

passed you? A. And the middle had passed me by, I would 
say. 

Q. And then the street car came to a stop? A. That is 
right. 

Q. You started walking up towards the front and be¬ 
fore you got to the middle door it swung open? A. That 
is correct. 
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Q. The door was dosed. The middle door was dosed 
as you walked toward the front? A. When l observed the 
ear the middle door was dosed. 

Q. And the door very suddenly swung open and a boy 
fell out; is that correct? A. That is exactly what I mean. 

t*>. There was no lady that got out of that door ahead of 
you? A. I didn’t see any. 1 didn't observe anyone moving 
but the boy when the door suddenly flew open like that. 

Q. Then, did the doors close after he got off? A. The 
doors closed. 

Q. The operator didn’t get off at that door after that? 
A. He didn’t. 

Q. So that the doors were closed and the doors swung 
open and the doors closed again after the boy got off; is 
that correct ? A. That is right. 

90 Q. Now, this diagram I believe is a little out of 
proportions, but this is the roadway here (indicat¬ 
ing), and the taxicab was going south? A. That is right. 

Q. I understood you to say that when the hoy got out 
of the street car this lady was standing on the side of the 
platform nearest the roadway; is that correct? A. That 
is right. 

Q. In other words, she was standing on this edge of the 
platform (indicating)? A. That is correct. 

♦ • * • • 

91 Q. Now, this boy that got off, was he a white boy 
or a colored boy ? A. A white boy. 

Q. After he struck this woman did he stay there or run 
away? A. He ran like a rabbit. 

• i • • • 



39 


93 Dr. (Justis Lee Hall, 

was called as a witness on behalf of the plaintiff and, having j 
been lirst duly sworn, was examined and testified as follows: 


Direct Examination by Mr. (Jarutliers: 


CJ. Doctor, will you please state your full name! A. 
Custis Lee Hall. 

Q. You are a practicing physician, are you not, Dr. | 
94 Hall? A. Yes, sir. 

i 

Q. How long have you been practicing? 

The Court: is there any question about Dr. Hall's 
qualifications % 

Mr. Doyd: None at all. As a matter of fact, I go 
to him myself, if the Court please. 

j 

By Mr. Caruthers: 

Q. Dr. Hall, directing your attention to September of 
1942, were you called upon to treat Miss Adams ? A. Yes, 
sir. i 


(J. Y r ou made an examination and diagnosis of her at 
that time? A. Yes, sir. 

Q. What did you find, sir? A. This patient was first j 
seen at Garfield Hospital on ISeptember 20, 1942, when she 
described to me an injury which she had received, and her 
complaints, essentially, were pain, soreness, and stiffness 
in her upper back of a severe type, worse on movement and 
aggravated by taking a deep breath. She had multiple 
abrasions on the left side of the face, left eyebrow, cheek 
and chin, and there was swelling above the left eye. Her j 
lower extremities functioned fairly well. She had normal 
reflexes but on elevation of either extremity there was pain 
in her back. She also had considerable shock and a disten¬ 
tion of her abdomen. As a result of the injuries, 

9o which we diagnosed after examining the X-rays as a 
compression fracture of her dorsal vertebra or spine, i 
she was treated at the Garfield Hospital and seen over a 


i 

i 
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period of a little over three weeks, and she has been follow¬ 
ed since that time and w*as last seen in November, 1944. 

Q. Now, Doctor, these are the X-rays which were taken 
at that time, and they are offered in evidence, and l wonder 
if you would explain to the jury the type of injury Miss 
Adams had.' A. This X-ray photograph of the patient's 
spine was taken in a side view. In that way we can visual¬ 
ize the various segments of the spine until we come to the 
injured one which is narrowed, wedged and compressed. 
You can see the one immediately above and the one imme¬ 
diately below and the height of these vertebrae, normal 
vertebrae above and below the injured one. In other words, 
the injured one has been wedged down like that (illustrat¬ 
ing), and that is what we call a compression fracture. 

This is the dorsal or upper spine and below that is the 
lower or lumbar spine. That is the site of the injury to her 
spine (indicating). 

This is a picture which was taken before she was treated, 
from front to back, right straight through the patient, and 
this shows the same vertebra narrowed. The one above 
it and the one below it you see are essentially normal (in¬ 
dicating). 

This is still another picture taken the day before 1 
96 saw her, on the 19th of September, 1942. It also 
shows this wedged vertebra. Those below and above 
it are considered as essentially normal (indicating). 

'Phis is a reproduction of the same, showing the wedging 
of the vertebra (indicating). 

Q. Now, Dr. Hall, I believe these are the recent X-rays? 
A. This X-ray was taken after she had been partially cor¬ 
rected on the 10th of October, 3942, which is the date of this 
X-ray. It is a little hard to visualize from this distance, 
but I can show you that this vertebra shows some correc¬ 
tion, not quite so wedged. This picture is a little dark (in¬ 
dicating). 
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This was taken at the same time, front view showing this 
vertebra still more narrowed than the one above and below 
it. 

This was taken approximately two years later, 10/12/44. 
It shows the vertebra which was injured having healed with 
some residual narrowing (indicating). That is the linal 
stage of the X-ray, and it shows this vertebra with some 
narrowing at that joint (indicating). 

Q. That is a recent X-ray, is it not ? A. It is labelled 
10/12/44. 

Q. Xow, Dr. Hall, will you please tell the Court and 
jury what treatment was given for that injury by you? A. 
Yes. The patient was gradually straightened as much as 
she could tolerate in view of her pain. Her other 
07 symptoms, such as shock and distention of her abdo¬ 
men gradually cleared. 

The straightening is done by means of a spring under the 
mattress so the patient is gradually brought up into this 
corrected position, with the patient over the mattress with 
a spring underneath it. When she had reached her toler¬ 
ance of correction the other symptoms to some extent sub¬ 
sided. 

She was then at Garfield Hospital placed in a plaster 
cast which extended from just at the top of the chest and 
under her arms down to the hips. Later this cast was cut 
down the front and laced and she wore that for a consider¬ 
able period of time until we felt that she had readied the 
point where she could gradually undergo exercise and could 
wear something less heavy and cumbersome than the cast. 

She was seen and checked up in October, 1942, and No¬ 
vember, 1942. We found in November there was some 
little improvement in the compression of the injured verte¬ 
bra, and it was felt we could not expect to get any more 
correction because of tbe soft structure of the vertebra 
undergoing these changes which we saw. 

In November, 1942, she was showing some improvement. 
Her musculature exercises were begun, and about that 
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time she was ready for a special support which we got 
sometime, I think, in December. She gradually was made 
a little more comfortable, and we told her she might try 
returning to work around January, 1943, with guarded use 
of her back and a continuation of her exercises. 

98 in January, 1943, she still had discomfort through 
her back and shoulders, and her muscles were gradu¬ 
ally beginning to improve. Through the region of the in¬ 
jured vertebra she was still tender and she was rather rigid 
in movements. 

In February, 1943, she complained more of fatigue, very 
easily getting tired after activity. At that time she was 
asked to carry on her exercises and report to us later, if 
necessary. 

In November, 1944, she complained, in doing her work 
which required leaning forward in a bent-over position, that 
her shoulders and back became tired, and that this was in¬ 
creased by her type of work and by carrying packages or 
other objects. She was still sensitive over the area of the 
injury on pressure and bending movements of the back. 
We advised she could continue the type of exercise to im¬ 
prove her posture, and I felt there was a very definite 
residual of the injury remaining. 

The X-rays at that time, as 1 have just demonstrated, 
showed a little tendency for rounding of the back at the site 
of the injury and some wedging of the vertebra which is 
permanent in character. 

Q. Doctor, would an injury of that character likely 
result in further discomfort to the patient? A. It is dif¬ 
ficult to evaluate these injuries excepting to say what you 
experience from injuries similar in type and location which 
tend to have more or less these same symptoms as 

99 I have described, namely, tenderness, some rounding 
of the back more than normal, and a tendency for 

fatigue because of discomfort in the area of the injury, 
particularly where one has to lean forward in their work. 

t • • • • 
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100 Lawrence R. Henson. 

was called as a witness on behalf of the plaintiff and, 
having been first duly sworn, was examined and testified as 
follows: 

Direct Examination by Mr. Caruthers: 

Mr. Henson, will you state your full name? A. 
Lawrence li. Henson. 

Q. And your occupation? A. Policeman. 

Q. Officer llenson, directing your attention to the 19th 
day of September, 1942, were you called upon to investigate 
an accident which happened at 14th and Chapin Streets? 
A. Yes, sir. 

Q. Involving Miss Agnes Adams? A. Yes, sir. 

Q. Do you have your report? A. Yes, I do. This is 
the report on this accident and the incidental (producing 
papers). 

Q. (Examining papers:) What is this record you have? 
A. That is the incidental record made in all cases where 
there are automobile accidents and where persons are in¬ 
jured. 

h). This was made as a result of your investigation? 
A. Yes, sir. 

Mr. Caruthers: If your Honor please, 1 would like 

101 to offer this record in evidence. 

Mr. Boyd: May we see it? 

(Mr. Boyd and Mr. Edgerton examined said re¬ 
cord.) 

Mr. Edgerton: May we approach the Bench? 

The Court: Yes. 

(The following proceedings were had at the Bench, 
out of the hearing of the jury:) 

Mr. Edgerton: I think the incidental report, ob¬ 
viously is based on information. 

The Court: What do you want to show by that? 
Mr. Caruthers: I want to show that the investiga- 
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tion made by the police and his statements—that he 
received those from the persons involved, including 
the taxicab driver and any other persons that were 
connected with the accident. 

The Court: What? 

Mr. Caruthers: And the motorman; that he was 
in conversation with the motorman and he was in 
conversation with the driver. 

Mr. Edgerton: I object to the introduction of the 
incidental itself because it is based entirely on hear¬ 
say, as to certain facts stated there. 

The Court: Isn't that all hearsay.' 

Mr. Caruthers: I don't know whether it is or not; 
or whether it was a statement made by the parties. 

The Court: What parties? 

102 Mr. Caruthers: By the cal) driver. 

The Court: Is the cab driver a party? 

Mr. Edgerton: He is not a party. 

The Court: 1 sustain the objection to that. 

Do you object to the statements of the motorman, 
also? 

Mr. Boyd: I do not think that purports to show 
that, if the Court please. Certainly it is not a part 
of the res gestae and I do object, if the Court please. 

The Court: Well, I will sustain the objection to 

that. 

Mr. Caruthers: An exception. 

The Court: May I speak to counsel, all of them? 

You need not report this. 

(A conference between the Court and counsel was 
held at the Bench, not reported by direction of the 
Court.) 

(The following proceedings were had in the pres¬ 
ence of the jury:) 
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By Mr. Caruthers: 

Q. Officer, as a result of your investigation wliat did 
you find out as to who was involved in this accident? 

Mr. Boyd: There is no question about that, if the 
Court please. We admit that this woman was near 
the street car, but 1 don't understand Mr. Edgerton 
denies that it was the taxicab that he represents that 
struck her. 

Mr. Edgerton: That is ail admitted. 

Bv Mr. Caruthers: 

V 

103 Q. What was the time that you made your inves¬ 
tigation? A. 1 believe it was about 8:35 p. in. 

Q. Do you know the weather conditions at that time? 
A. As well as 1 can remember now, it was fair and the 
streets were dry. 

Q. Do you know how long it was after the accident be¬ 
fore you arrived at the scene, and how much notice did you 
have of the accident before you arrived at the scene? A. 
Well, we had about, approximately, two or three minutes. 
We got it over the air on the radio. 

By the Court: 

Q. Did you talk to the driver of the automobile, your¬ 
self? A. Yes, sir, I did. 

Q. And also to the motorman? A. The only conversa¬ 
tion I had with the motorman was to get his name. 

Q. Did you talk to him? A. Yes. 

The Court: I am not sure that you can not show 
that conversation as part of the res gestae unless it 
is objected to. 

Mr. Boyd: I have no objection to what the motor- 
man said to him, if the Court please. 

Mr. Edgerton: Yes; we have no objection, your 
Honor. 
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By Air. Caruthers: 

104 Bid you have a couversatiou with the driver 
of the taxicab? A. Yes, sir, I did. 

y. What was that couversatiou, please? A. 1 asked 
him for his uame aud address, aud 1 made different notes 
that 1 needed to make the report. I asked him what hap¬ 
pened. He said he was coming down through there and 
as he got right to the side of the door of the street car this 
woman just seemed to hurtle off the steps across the load¬ 
ing platform and in front of his cab. 

<^. Bid he make any statement as to his speed* A. 1 
asked him how fast he was going and he said approximate¬ 
ly 18 or 20 miles an hour. 

Q. Bid you make a report of this accident? A. Yes, 
sir. 

Q. Is this the report which you made (indicating)? A. 
Y’es, it is. 

Mr. Edgerton: What is the purpose of that? 

The Court: He can identify it. I am not admit¬ 
ting it yet. 

Mr. Caruthers: Yes, your Honor. 

Q. Was that made at the time on that date? A. This 
was made the same clay. 

Q. After that, did you get information as to what 

105 hospital she was taken ? A. Yes; what she was treat¬ 
ed for and bv whom. 

Q. What was the name of the man you talked to as the 
driver of the cab; do you know? A. Ebbit G. Van Horn. 

Q. I believe you stated the only conversation you had 
with the motorman was to ask him for his name? A. Just 
his name and badge number. 

Q. You didn’t ask him what happened? A. I asked 
him what happened and he said somebody hollered and told 
him that someone had been hit alongside the car, but out¬ 
side of that ho claimed he didn’t know anything about it. 
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Hr. Caruthers: No further questions. 

Mr. Boyd: i have no questions. 

Mr. Edgerton: No questions. 

The Court: Do you want to offer that in evi¬ 
dence i 

Mr. Caruthers: i would like to. 

The Court: 1 sustain the objection to it. I just 
wanted to know that so you could make your point. 

Mr. Caruthers: Yes. 1 offer this incidental and 
report. 

The Court: You can identify it later. 

***** 


108 Thereupon the deposition of BESSIE L. SHAFER 
was read to the jury by counsel subject to the above- 
mentioned objections. 

* * • • * 

155 Bessie L. Shafer, 

called and sworn as a witness for plaintiff, testified as 
follows: 

Exd. oy Hr. Caruthers: 

Q. Mrs. Shafer, please state your full name, address and 
age? A. Hy full name is Bessie Louise Shafer, my ad¬ 
dress is Berlin, New Y’ork and my age is 62 years. 

Q. Hiss Shafer, directing your attention to September 
19, 1942, were you at that time in the City of Washington? 
A. I was. 

Q. And on that day were you in the company of Miss 
Agnes Adams? A. I was. 

156 Q. Did there come a time when Miss Adams was 
involved in an accident? A. Yes. 

Q. Will you please state what happened and where you 
were and the approximate time of the accident? A. The 
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evening of the ltHli of September, we went to 14th Street 
to do some shopping and especially to go to a large Ten Cent 
Store up there, 1 don’t know the name of it, there is a large 
market next to it. So we made our purchases in the Ten 
Cent Store and did some purchasing at the market, I re¬ 
member at the market we got some apples and Miss Adams 
took the bag of apples because she thought it was large and 
would be too heavy for me and we bought a melon also and 
I remember that I had that with me. We had thought of 
walking home and Miss Adams was afraid it might be too 
much for me. 

Q. Will yon state, Miss Adams, what happened in re¬ 
gard to the accident ! A. We took the car from 14th Street 
and Munro Street. We walked up there so we could get a 
seat. So by going up one block where this store was we 
boarded the ear and got a seat on the left-hand side and we 
sat on the left-hand side opposite the exit. 

Q. Which exit, do you mean, the center exit i A. Yes, 
the center exit. When we got to our stop at Clifton Ter¬ 
race and Fourteenth Street we rang for the stop and Miss 
Adams who was sitting on the outside of the seat, next to 
the door got up and preceded me to the exit. She 
157 stepped down on the left-hand side and I to the right 
and she waited for me on the treadle. There is a 
treadle down about half way of these cars and I wasn’t used 
to it. I was only there two weeks when this happened. So 
we stepped down and Miss Adams was by me and when 
we got down to the bottom of the steps I was about to step 
out on the platform when T hoard a scream and I heard the 
grinding of brakes and I looked out and I saw Miss Adams 
rolling in the street with her head next to the platform and 
for an instant of course I was stunned. I held my head 
and I started hollering “Oh, my God, what shall I do, this 
is my friend’’ and then T caught myself instantly and push- 
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ed myself through the crowd. The usual crowd of people 
gathered, 1 don't know where they came from. When I got 
to Miss Adams they had laid her on to the loading plat¬ 
form and someone called for a glass of water and I took 
my handkerchief and dipped it in and tried to wash her face 
off, she was all smeared. There was a big bruise around 
her left eye and the linger of one hand was injured. I don’t 
remember which hand and she said to me— 

She took my handkerchief and dipped it in the water and 
attempted to clean her face off and she said, “Bess, get up 

y on this platform beside me or someone will hit you.” 

# * # # # 

Q. Do you know whether the motorman was there 

158 at that time when she made this statement? A. Just 
as I stepped up on the platform beside her it is my 

impression that tlie motorman came to my side. 

• * # # * 

Q. Did the motorman come to you as you stepped up on 
the platform? A. Just as I stepped up on the platform 
beside her a man came up and 1 didn’t know it was the mo¬ 
torman and I said— 

* * * # ♦ 

Q. He identified himself as the motorman? 

# • * * • 

Q. Miss Shafer did the motorman of the car have any 
conversation with you? A. Yes, he did. 

mm*** 

159 Q. Miss Shafer did you have any conversation 
with the motorman of this car upon which yon and 

Miss Adams had been riding? A. Yes. He asked me my 
name and her name— 

• • * * # 

160 Q. When did you have a conversation with him? 
I mean by that how long after the accident did you 

have a conversation with the motorman ? A. Well, I should 
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think to the best of my knowledge it might have been three 
or four minutes. 

Q. Is that three or four minutes after the time that Miss 
Adams was injured until you had this conversation? A. 
Yes, I think it was because I got to her as quickly as I 
could and 1 hadn’t been beside her very long when she sug¬ 
gested that I step up on the platform. 

Q. What was the conversation that you say you had 
with the motorman some three or four minutes after the 
accident ? 

# # • # • 

A. He told me he was the motorman of the car, that a 
boy had been stealing rides and he happened to be on that 
car and that he was after him and he pushed my 

friend. 

161 Q. Did he ask you any questions? A. My name 

and the name of the victim of the accident. 

• • • # • 

Q. What happened after that Miss Shafer? A. I kept 
calling into the crowd for an ambulance and someone must 
have responded and after a while an ambulance came and 
I said to the interne or doctor who came with it whatever 
he was I said— 

• •tit 

Q. Did you accompany her to the hospital ? A. I did. 

Q. And what happened after that? A. We went to the 
Garfield Hospital. 

Q. Miss Shafer did I understand you to testify that you 
were standing to the right of Miss Adams as you both 
were leaving the car at the center exit? A. Yes, I was. 

Q. And that you heard a scream and the brakes of the 
car grinding as you were in the act of stepping down from 
the car? 

• • • • • 

A. Yes. 

Q. Did you or did you not see the boy or a boy 
strike Miss Adams? A. I did not. 


162 
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Q. Where was your attention focused at the time this 
happened? A. I was watching my feet to get down off 
the car in proper shape. 

% m # # * 

110 Mr. Caruthers: If your Honor please, then I will 
offer in evidence Article VI, Section 22(a), (b) and 
(c). 

Mr. Edgerton: We note an objection to that offer 
because there is no evidence in this case as to any 
extraordinary speed on the part of the taxicab. That 
regulates the speed of vehicles on streets. 

Mr. Caruthers: It relates to the conditions and 
width of the street and all the other circumstances, 
and taking all those into consideration thev mav not 
exceed 25 miles an hour. 

The Court: 1 sustain the objection to that. Of 
course, the question is whether he exercised due care 
at the time. 1 mean, it is a question of whether a 
careful, prudent driver would do just exactly as he 
did under the circumstances with reference to speed. 

Mr. Caruthers: We note an exception. 

111 If your Honor please, that is the plaintiff’s case. 

The Court: Very well. 

Mr. Edgerton: Your Honor, we would like to 
make a motion. 

The Court: I will ask the jurors to step outside 
but don’t leave the courthouse. Just remain in the 
hall. 

(The jury retired from the courtroom at 12:05 
o’clock p. m., when the following proceedings were 
had out of the presence of the jury.) 

The Court: Mr. Caruthers, what is the negligence 
on the part of the driver of this automobile? 

Mr. Caruthers: That he proceeded in an improp¬ 
er manner: that he was driving not to the right, as 
near to the right curb as possible, but beside the 
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platform; and that lie was driving at an excessive 
rate of speed. 

The Court: I do not think there is anything about 
excessive rate of speed. 

Mr. Caruthers: Under the conditions we contend 
that 20 miles an hour at nighttime passing a loading 
platform where there was a crowd of people on the 
platform is an unreasonable and improper speed. 

The Court: Xobodv testified to 20 miles an hour. 

Mr. Caruthers: The police officer stated that the 
driver told him he was driving 18 or 20 miles an hour. 
There is testimony that he was within 2 feet of the 
street car platform and that it was 14M> feet wide, 
112 and that he was coming right beside, close to the 
platform without due regard for the safety of per¬ 
sons who might be getting off or on the car. 

The Court: 1 don’t see that there is any kind of 

liabilitv. 

* 

Mr. Caruthers: There is further evidence, if 
your Honor please, to show that he cut off to the 
right and that he stopped the car and that she was 
some o feet ahead of him, ahead of the line of the 
taxicab, and that she was lying some 2 feet away 
from the platform at that time, and the taxicab was 
within some 18 inches to 3 feet, I believe the testi¬ 
mony was, from the curb which would indicate that 
lie must have been going at a fair and substantial 
rate of speed to have resulted in knocking her in that 
direction while he went off in the other direction, 
and she still came to rest some 5 feet beyond where 
the taxi was. Now, if she was struck within 2 feet— 
and the automobile, I presume, is about 5 to 5M> 
feet wide—it would mean that he travelled some 6 
or 8 feet, probably, after he struck her, over to this 
curb; and that he was not keeping a proper lookout 
coming by that loading platform under all the cir¬ 
cumstances. 
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The Court: I can not see it. 1 will direct a ver¬ 
dict for the defendant taxicab. 

Mr. Caruthers: An exception. 

The Court: No exception to that is necessary. 

Mr. Boyd: If the Court please, on behalf of the 
Capital Transit Company, 1 respectfully move the 
Court to direct a verdict in its behalf on the ground 
113 that the testimony shows that the injury was caused 
by the action of the boy who knocked this woman 
down. 

The Court: But lie was being pursued by the 
motorman. I think under the rule that the highest 
degree of care must lie exercised by the common 
carrier, there is enough here to go to the jury as to 
the street car. 

Mr. Boyd: 1 might say with respect to that 1 
don’t think it can be questioned that we had the 
right to inspect what appeared to be an obviously 
fraudulent pass having been tendered to the motor- 
man. 

The Court: That is true, but to pursue this boy 
through a car where, according to the plaintiff’s 
testimony she was in the act of getting off, I think 
the jury might find that the defendant company did 
not exercise the highest degree of care. 

I overrule the motion. 

Mr. Boyd: Very well, sir. 

The Court: ('all the jury in. 

(The jury returned into open court at 12:10 o’clock 
p. m., when the following proceedings were had.) 

The Court: Members of the jury, as to the defend¬ 
ant, Robert Will, the owner of this cab, I do not think 
there is any evidence to show any negligence on the 
part of the driver of the cab. The plaintiff, accord¬ 
ing to her testimony, was thrown just in front of the 
cab and there is no evidence to show that the cab 
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driver bad the opportunity to avoid the accident. So, 

114 you will therefore return a verdict in favor of the 
defendant Kobert Will. 

The Clerk: I will ask the jury to stand up, please. 
(The jury arose from their seats.) 

The Clerk: Members of the jury, as directed by 
the Court, you will return a verdict in favor of Rob¬ 
ert Will, and that is your verdict so say each of you 
and all ? 

(The jury answered in the affirmative.) 

* * ♦ • * 

Thereupon— 

Charles E. Wright, 

was called as a witness on behalf of the defendant and, 
having been hrst duly sworn, was examined and testified as 
follows: 

Direct Examination by Mr. Doyd: 

(^. Mr. Wright, will you state your full name! A. Char¬ 
les E. Wright. 

Q. You are employed by the Capital Transit Company/ 
A. Yes. 

115 y. llow long have you been so employed/ A. 
About 15 years. 

Q. Mr. Wright, we are inquiring about an accident 
which happened on September 19, 1942, at about 8:39 p. m., 
Saturday evening, when a lady was hurt when your street 
car stopped at 14th and Chapin Streets. Were you the 
operator of that street car t A. Yes, sir. 

Q. Tell us what occcurred, Mr. Wright. A. There was 
a boy—1 don't know just how old he was, probably 14 or 
15—who boarded a car with a bad pass and I asked him to 
see the pass but he did not stop, and 1 called to him to stop 
the second time to let me see the pass again, and he kept 
going back in the car. So, when the passengers got on 1 
went back to see his pass and when 1 approached close to 
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him lie jumped on the top step of the ear and rubbed the 
contact and jumped out of the car from the first step all 
the way out on the platform and struck a lady. 

Q. Is that the type of door that folds in the middle or 
slides in? A. It folds in the middle. 

(.,)• Can you tell us how that is operated; is that elec¬ 
trically? A. Yes. When you pull on the handle and stand 
on the step, if you pull the door suddenly it will 
11(3 break the contact and the door will open. 

Q. Even though the front door is closed? A. 

Yes, sir. 

Q. Is that what happened ? A. That is what happened. 

(,). Did you leave by the center entrance? A. 1 went 
to the front after I had gone back inside the car. 

Q. And that door would close again if the front door was 
closed? A. Yes, sir. 

Mr. Boyd; You may examine. 

(JKOJSS EXAMINATION by Mr. Caruthers: 

Q. Mr. Wright, you say when you puil on the door you 
break the contact? A. Yes, sir. 

Q. Why couldn’t you pull it open from the outside as 
well? A. There are no handles on the outside. There is 
nothing to hold to. You can jerk on the handle from the 
inside and it will break the contact, but you can’t do that 
from the outside. 

(2- How many persons got on the car when this boy got 
on? A. Two besides the boy. 

117 Q. Were they in front of him or behind him ? A. 
Behind him. 

Q. Nobody got on in front of him? A. No, sir, I don’t 
think so. 

Q. Did he show a pass ? A. He showed it like that and 
jerked it back (illustrating). He pulled it back like that 
and I seen it was not a good pass and 1 called him but he 
didn’t stop. Then 1 called him the second time and he 
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didn’t stop, and then I got up and when I approached near 
him he jerked the handle and stepped on the step and the 
door opened and he jumped out. 

Q. Were there other people standing on the ear? A. 
These passengers who boarded the car, 1 don’t know wheth¬ 
er they sat down or not. I couldn't say whether anybody 
was standing or not. 1 think there was a man. There may 
have been more. 

Q. 1 just understood you to say that he got on the ear 
iirst; is that correct? A. Yes. 

(,). Had he taken a seat? A. No, sir. He went back 
to the center door and was standing by the door. 

( L ). What did you say to him? A. 1 asked him to see 
his pass again. 

118 Q. Did lie make any reply? A. No. He didn't 
say nothing; just kept going. 

Q. Did he turn around and look at you? A. He turned 
around. 

(,). You saw the pass, did you, and you went back? A. 
Yes, sir. 

Q. You got up and went after him? A. Yes, sir. I got 
up to see his pass. I asked him the second time but he didn’t 
answer me. 

Q. Did you take your change carrier with you ? A. No, 
sir. My change carrier hangs on the rack. 

Q. You left it up in the front of the car ? A. Yes, sir. 

O. What was the purpose in going after this boy? A. 
I wanted to see his pass to see whether it was good or not. 

Q. I understood you to say it was had. A. I thought it 
was bad. That is the reason 1 asked him the second time. 
T was most positive it was, and he refused to show it the 
second time. 

Q. You say he refused to show it, and he just went on 
through the car? A. Well, yes. I wanted to he sure that 
it was good. 

Q. He didn't show you anything? A. No. He just 
kept going on. 
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Q. How many people, approximately, were on the 

119 street car at the time? A. Well, it has been a long 
time and I don’t remember now, but 1 made a report 

of just about what 1 thought it was then. 1 couldn't say. 

By Mr. Boyd: 

Q. Would you like to see that report, Mr. Wright? 
Would that refresh your recollection any? A. Yes, sir. 

By Mr. Caruthers: 

Q. Your recollection at this time is not good, not very 
clear as to wdiat happened ? A. As to the number of pas¬ 
sengers oil the car, but there were some people standing, 1 
think, at the back of the door, as well as I remember. 

Q. Do you know whether or not anyone got off the car 
at that stop? A. That is what they said, but when the 
front doors are open if they step down on the step they 
can get off. They can get off without my noticing it because 
those doors don’t make any noise. Whether anybody got 
off at that particular stop or not, I couldn’t say. 

Q. Did you close the front doors before you got up from 
your seat? A. Yes, sir. 

120 Q. They could not be opened? A. No, sir. 

Q. Had all the people gotten on that wanted to 
get on at that stop? A. Y’es, sir. 

Q. Were any people standing outside the door? A. 
Not after the ones that got on, no. 

Q. Was anybody remaining on the platform? A. Not 
to my knowledge, on the front. 

Q. Did you see the boy when he jumped out of the car? 
A. Yes, sir. 

Q. Did you see him strike anybody? A. Yes, sir. 

Q. Who did he strike ? A. He struck a lady, knocking 
the lady off the platform, the loading platform. 

Q. Which way was she standing? A. As well as I re¬ 
member she was facing the car. 

Q. Facing the rear door? A. Yes, sir, the center door. 
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Did you see any other persons there.' A. There 
were two ladies. 

t^). Where was the other lady.' A. She was right along¬ 
side her. 

Q. Which way was she facing.' A. i couldn’t say 
121 exactly, but as I remember they were facing the car, 
as well as 1 remember now. 

Where did he strike this lady.' A. Jumped right 
against her. 1 don’t know just where he struck, but he 
jumped right into the lady. 

(,). Where were you at that time.' A. 1 was up in the 
center; up in the car. 

Q. What happened to the lady then.' A. She fell off 
the loading platform and just about that time the taxicab 
came down and struck her, struck her as she was falling as 
well as I could see. 

Q. What happened to the boy ? A. He ran. Nobody 
saw him after he hit the lady. When I got back up front 
to get out he was gone out of sight. 

Q. When you saw the lady fall out in the street you 
turned around and went back to the front of the car' A. 
Yes, sir. 

Q. Then, what happened t A. I went out to get her 
name, and we laid her up on the platform. 

Q. Did you help her up on the platform? A. As well 
as I remember I think I did. There was a lot of people who 
had gathered there by the time I got out. 

Q. How long w*as it before you got out ! A. Well, just 
as soon as I could get up there I got out. It wasn’t a half 
a minute, I don’t suppose. 

122 Q. Did you get your change carrier then? A. 
No, sir, I didn’t get my change carrier. 

Q. You left it on the car? A. Yes. 

Q. When you got off the front of the street car were 
any people standing by the door? A. Not as 1 remember. 
There were some people back where she was. 
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Q. Did you ask any people for their names and ad¬ 
dresses:' A. Yes, sir. 1 got all 1 could. 

Q. How many did you get? A. 1 couldn't remember, 
now. 1 don't remember how many 1 got. 

Q. Do you remember the names of any of them? A. 
Not right offhand, no. 

Q. Had you ever seen this boy before? A. Yes, 1 have 
seen him. 1 worked that line for eight or nine years and 
1 have seen him a number of times. 

Q. Did he ever get on with a bad pass before ? A. He 
had gotten on, but 1 don’t remember whether he had a bad 
pass or not. 1 don’t remember him having gotten on with 
a bad pass. 

(.2- Do you recall making the statement to anyone that 
he had ? 

Mr. Boyd: Just a minute. 1 object to that, if the 
12o Court please. 

The Court: 1 overrule the objection. The ques¬ 
tion is whether he had made that statement about 
having a bad pass that day. 

By Mr. Caruthers: 

Q. Have you made statements in the presence of any¬ 
one as to this boy having gotten on before with invalid 
passes and you had been watching for him? 

The Court: I sustain the objection to that. If 
you want to ask the specific question you may do so, 
giving the time and place and exactly what you con¬ 
tend he said. 

By Mr. Caruthers: 

Q. When you got off the street car, Mr. Wright, did 
you make a statement to several men, one of which was 
Mr. La vine, that you had been watching for this boy and 
saw him getting on? A. 1 don't remember saying that. 

Q. You don't have any recollection of saying that? 
A. Xo, sir. 
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Q. As a matter of fact, had you been watching for 
this boy? A. Xo. 1 watch everybody that comes in the 
door to see what passes they have got. That is my job. 

I looked at the passes the best I can. Just last night, for 
instance— 

The Court (interposing): No. 

Mr. Boyd: Don’t tell us that. 

124 A. It is my job to look at the passes the best I 
can. 

The Court: You have answered the question. 

The Witness: All right. 

By Mr. Caruthers: 

Q. Where was the boy, Mr. Wright, when you got 
up out of your seat? A. He was back standing in front 
of the center door. 

Q. He had gone back and was standing there? A. 
Yes, sir. 

Q. Did you go hurriedly back or did you walk slowly? ■ 
A. 1 just got up and walked back. 1 was not in any 
particular rush about it. 

Q. Did you say anything to him as you went back? A. 
Xo, sir. 

Q. Which way was he facing? A. The door. 

Q. He was facing the door? A. Yes, sir. 

Q. How close did you get to him before he got out? 
A. I would say about as close as from me to this gentle¬ 
man. 

Mr. Boyd: Meaning the reporter, Mr. Stewart. 
May we stipulate that is about four or five feet? 

A. Yes, sir. 

By Mr. Caruthers: 

125 Q. Was he then still facing the door? A. Yes, 
sir. 

Q. Did he know you were approaching him ! A. 



01 


Why, yes, lie seems to, when lie stepped down on the step 
to get out. 

Q. And when he stepped down on the step then the 
doors opened? A. No. He jerked the handle and broke 
the contact, as 1 said before. 

Q. Did you try to catch him then? A. No, sir. 

Q. Now, Mr. Wright, did you obtain the name of the 
victim in t his accident? A. Yes, sir. 

Q. Who did you obtain that from? A. I think the 
lady said she was her sister, another lady, the lady that 
was with her. I don't remember the lady. I don’t know 
whether 1 got the lady that was with her or not, but the 
lady that was on the platform with me gave me her name, 
as well as 1 remember. 

Q. When you spoke to this lady that you got the name 
from, did you make this statement to her: That the boy 
had been stealing ride* and that he happened to be on 
that car and that you were after him and that lie pushed 
her friend? A. I don't remember making any statement 
to the lady. 

12G Q. Do you recall whether or not she asked you 
who vou were? A. I don’t think she did. 1 don’t 
remember. 

< c ). You don't remember anything about that? A. No, 
sir. I remember her asking for my name. 

. llow long was this after the accident that you ap¬ 
proached this lady and asked her for her name and the 
name of the victim? A. Why, I couldn’t say; two or three 
minutes or something like that after I got out there and 
got the lady up on the platform. 

(,). Did this accident excite you or upset you in any 
way? A. Well it did. I was sorry to see that the lady 
got hurt. When you say it upset me, no. 

(^. Do you remember, Mr. Wright, what time of day 
this accident took place? A. Well, 1 don't remember 
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the exact time. It was at night around 8 or 9 o’clock. 
I don’t remember the exact minutes, now. 

Q. I>o you remember what the weather conditions 
were? A. Xo, 1 couldn’t say. It is in the report. I 
don’t remember now the weather conditions at that time. 

Q. Mr. Wright, do you recognize this man over here 
in a grey suit as the man you talked to at the time of 
the accident ? J 

Mr. Boyd: Which man? 

127 Mr. Caruthers: In the grey suit, Mr. Lavine. 

A. No, I don’t remember him. 

By Mr. Caruthers: 

Q. You don’^ remember seeing him at that time? A. 
No. 

(^). JDo you know whether or not you got his name? A. 
I couldn’t say. 

*#»#«• 

131 Mr. Boyd: For the purpose of the record, if 
your Honor please, at this time 1 renew my motion. 

The Court: Yes. 1 overrule it. 

• # • # # 

(The following proceedings were had at the Bench, 
out of the hearing of the jury:) 

Mr. Boyd: If your Honor please, 1 did not ask 
the operator anything about a conversation that 
lie may have had with Miss Shafer. That was 

132 brought out on cross examination. Plaintiff’s coun¬ 
sel asked that question, and 1 think they are bound 
by his answer. 

The Court: I think so. That bears on the truth 
of his testimony. 

Mr. Boyd: Very well. 

The Court: I think I will admit it now as part 
of the res gestae . I will admit that question and 
answer to which I first sustained an objection. 
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(The following proceedings were had in the 
presence of the jury:) 

Mr. McCathran: I am going to read to the jury 
now from the deposition of Miss Shafer this ques¬ 
tion 1 asked: 

“Q. What was the conversation you say you had 
with the motorman some three or four minutes after 
the accident t A. He told me he was the motorman 
of the car - that the boy had been stealing rides and 
he happened to be on that car and that he was after 

him and he pushed my friend.’‘ 

# • • • * 

The Court: l)o you have your instructions for 
me? 

Mr. McCathran: Yes, sir. 

The Court: The jurors will be excused for about 
ten minutes. 

(The jury retired from the courtroom at 1:55 
o’clock p. in., when the following proceedings were 
had:) 

# * # # m 

136 The Court: Very well. I will charge No. 1 
also, and you object to that. 1 will probably merge 
them together. 

Mr. Boyd: No. 3, 1 think, is repetitious. 

The Court: Yes. I will charge the jury that a 
person on the platform is still a passenger until she 
lias alighted and until she had reasonable opportun¬ 
ity to reach the sidewalk. 

Mr. Bovd: So No. 3 as drawn is denied? 

The Court: I will deny it but I will charge what 
is a passenger. 

I will not charge No. 4. That will be denied. I 
will not charge the jury as to wiiat is negligence. 
That is a matter for them to decide. 
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Mr. McCathran: All right, your Honor. 

137 The Court: No. 5 is your proximate cause? 

Mr. McCathran: Yes, sir. 

The Court: Are you willing- to withdraw ‘‘con¬ 
tributing” in No. 1 and put it “proximate”; then I 
will charge No. 5. 

Mr. McCathran: 1 think we will withdraw No. 5. 

The Court: You withdraw No. 5? 

Mr. McCathran: Yes. 

Is there any objection to Defendant’s Prayers 
1, 2 and 3? 

Mr. McCathran: 1 object to No. 1. No. 2 is 
all right, your Honor. I am a little in doubt on 

138 this question. 1 think the only thing he has to do 
is to call the police and evict him. 

The Court: No, I think— 

Mr. Caruthers (interposing): I am sure if he 
had an invalid pass he could call on him to pay his 
fare. 

The Court: If he presents a fraudulent pass I 
think he has the right to evict him. 

Mr. Caruthers: If he refuses to pay his fare. 
Where he has called upon him to pay his fare and 
then having refused to pay his fare, he could. 

Where he presented one that is fraudulent the 
company, 1 think, has the right to evict him. 

Mr. McCathran: And if found fraudulent to even 
evict the passenger. It is his duty to determine 
whether it is fraudulent. 

Mr. Boyd: If he found it to be such. 

The Court: He had the right to inspect it and tell 
him whether it was fraudulent and evict the pas¬ 
senger if he found it to be such; that is, if he found 
it to be fraudulent. 
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Air. AicCathran: I tliink that should be inserted. 

Air. Boyd: That is in there. 

The Court: If he found it to be such. 

Air. AicCathran: 1 see what you mean. The 
testimony in this case does not show he found it 
to be fraudulent. He testified that he got up to 
see whether it was a good pass. That is my recoi¬ 
ls lection of the testimony, that the motorman got up 
and he was going back to see; that it looked like it 
was not good, but he was going back to determine 
that fact. 

Air. Boyd: He had the right to inspect it and 
determine whether it was fraudulent. 

The Court: Yes, he had the right to do that but 
he did not stick him. 

Air. Boyd: Of course, the jury might take the 
position that by going back there that did bring 
about his eviction. 

Air. AicCathran: No, that is not the point. 

Air. Boyd: That is our defense. 

Air. AicCathran: You did not contact the boy, 
but the plaintiff was injured while the motorman 
went back in the car. 

Air. Boyd: Y'ou take the position that our con¬ 
ductor forced this man off the car. We take the 
position we had the right to force him off the car. 

Air. AicCathran: This prayer does not press 
that. 

The Court: I will charge it and you can have 
it out with the jury. It may be, though, that the 
crux of the case would be that be went back to 
inspect the pass and that the fellow, as a matter 
of fact, knew it was fraudulent and ran to escape 
showing it. I will tell the jury that; that the 
conductor had the right to go back and inspect that 
pass. 
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Mr. McCathran: But iiis manner in going, of 
course, is a question. 

The Court: Of course, if that was all there was 

140 in the case it would be over. 

Mr. McCathran: That is right. 

The Court: But his testimony is, I think—some¬ 
one testified that he pursued the boy back there. 

Mr. Boyd: He pursued him, yes. There is such 
testimony, but if he had the right to go back, whether 
he went back hurriedly or calmlv, it seems to me that 
he had a right to see that pass. 

The Court: Yes, but not to injure anyone stand¬ 
ing in the car. 

Mr. Bojd: If he hit one of them, 1 would say 
yes, but ij so far as people on the outside were con¬ 
cerned it was of no consequence whether the inside 
was crowded or not. 

The Court: There is no claim that he actually 
evicted him. 

Mr. Caruthers: Not at all. 

The Court: Why not simply charge the jury that 
he had the right to go there and examine the pass, 
and if the boy undertook to escape why the defendant 
is not responsible. 

Mr. Boyd: As I see the case, the plaintiff has to 
take the'position that it was our conduct that caused 
the boy to jump off; otherwise, they have no case, so 
they say that we did bring about the boy's removal 
from the car. If they don’t take that position, then, 
obviously, there can be no recovery. I want to say 
to the jury even if we did remove the boy from the 
car we had the right to do that when he presented a 

141 fraudulent pass. 

The Court: I don’t know whether he did or not. 

Mr. Boyd: Does your Honor have in mind we 
should give him an opportunity to pay another fare? 
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By inserting that we did evict him if we found it 
to be such and the man refused to pay the fare, I will 
adopt that amendment. 

Mr. Caruthers: If upon reasonable demand to pay 
his fare and he then refused he would have the right 
to evict him. 

Mr. Boyd: I don’t think the word “demand” 
connotes that the operator make a formal demand. I 
think the demand might well have been through the 
circumstances of the case. 

The Court: Well, you phrase it that way and I 
will look at it. Both sides look at these questions 
from a different standpoint. 

Mr. Boyd: I have added this amendment: “If 
he found it to be such and the passenger refused or 
failed to pay his fare. 7 ’ 

The Court: That is all right. 

Now, you wanted to amend another one :■ 

Mr. Boyd: Yes. I am working on that right now, 
if the Court please. May 1 state this observation 
which I think will make it clearer, if the Court 
please. This man, as a reasonably prudent man, 
might well have gotten up and very hurriedly or 
slowly walked to the center door to ask the boy for 
his pass. After he got close to the boy he might have 
then observed something in the boy’s conduct that 
142 would have indicated that he intended to jump off the 
car which might cause injury on the outside. If as 
soon as it would have become apparent to a reason¬ 
ably prudent operator, charged with the highest 
degree of care toward his passengers, that this boy 
was about to jump and then the motorman was pow¬ 
erless to restrain the boy and the boy did jump and 
caused injury, then there will be no liability. 

The Court: Which one is that? 

Mr. Boyd: It is No. 2. 
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The Court: Your No. 21 

Mr. Boyd: No, the Plaintiff’s No. 2. 

The Court: That is what I thought. 

Mr. Boyd: I have added this: “but if as soon as 
it would have become apparent to a reasonably pru¬ 
dent operator, charged with the highest degree of 
care to his passengers, that injury might result to 
another passenger, the operator was then powerless 
to prevent it, there could be no recovery in this 
case.” 

The Court: Is there any objection to that ? 

Mr. McCathran: I am a little doubtful about 
that. 1 don’t think it applies to the case. I can not 
place it in the evidence in the case. 

The Court: I do not recall any evidence of that 
kind. 

Mr. Boyd: You have this situation, if the Court 
please. The operator gets up and sees a man stand¬ 
ing by the center door, a boy standing by the center 
143 door. Now, he may be entirely within his right and 
without incurring any liability on the part of the 
company by starting to walk down there, and after 
he gets to a certain point he observes the demeanor 
of the boy about to jump and he continues after that 
to approach the boy, then there might be liability. 

The Court: I think No. 2 is the law. I will pre¬ 
sent instructions on contributory negligence and if 
the negligence contributed in the slightest degree. 

Mr. Boyd: Well, may I ask your Honor to charge 
the jury that if the operator was powerless to pre¬ 
vent the boy from doing what he did, that then there 
would be no liability? 

The Court: I think that would embrace it. I will 
charge the jury a little more particularly than this 

instruction presents. 

* • • * • 
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145 (Thereupon, Mr. Caruthers made his opening ar¬ 
gument to the jury, after which the following pro¬ 
ceedings were had at the Bench, out of the hearing 
of the jury:) 

Mr. Boyd: If your Honor please, in view of the 
emphasis made by Mr. Caruthers that this boy was 
stealing rides, will your Honor instruct the jury at 
the proper time that if this boy was stealing rides the 
motorman had the right to arrest him for doing so ? 

The Court: Yes. 

Mr. Boyd: Very well. 

Mr. Caruthers: Arrest him? 

The Court: Yes, if he was stealing rides. 

Mr. Boyd: He had to arrest the boy himself. 

Mr. McCathran: There is no question but that he 

146 has police powers. 

The Court: If he was stealing rides. 

Mr. Boyd: Yes. 

(Thereupon Mr. Boyd made his argument to the 
jury and Mr. Caruthers made his closing argument 
to the jury, after w'hich the following proceedings 
were had:) 

The Court: The jurors will be excused until to¬ 
morrow morning at 10 o'clock when I shali deliver 
my charge to you then. 10 o’clock tomorrow morn¬ 
ing. 

(Thereupon, at 3:20 o'clock p. m. an adjournment 
was taken until 10 o’clock a. m., Thursday, January 
11, 1945.) 


148 CHARGE OF THE COURT TO THE JURY. 

(By Mr. Justice Bailey.) 

Members of the Jury, this is another case of which we 
have so many here in the District, where the plaintiff sues 
the defendant claiming compensation for injuries which 
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the plaintiff claims she received by the negligent conduct 
of the defendant. 

JNegligence is the failure to exercise that degree of care 
which an ordinarily prudent man would exercise under the 
same circumstances at the same time. That is a question 
for you to decide. 

in the case of a carrier of passengers, as the defendant, 
the Capital Transit Company is, the law requires the de¬ 
fendant to exercise the highest degree of care in the pro¬ 
tection of its passengers. It requires the common carrier 
to exercise ail the care and skill and foresight within rea¬ 
son for the safety of its passengers, and whenever a car¬ 
rier fails to exercise that degree of care and an injury re¬ 
sults to a passenger by reason of that failure then the car¬ 
rier is liable to compensate the plaintiff for the injuries 

which she mav have received. 

•> 

A passenger is not merely one who has boarded a street 
car, but in this particular case there was a platform for the 
purpose of enabling prospective passengers to stand on 
while they were waiting for a car and also for the purpose 
of those who are alighting from the carrier and waiting 
an opportunity to reach the sidewalk in safety. It is 
149 immaterial whether the carrier, the defendant, con¬ 
structed that platform or the District, but so long 
as it was there for the purpose of protecting passengers 
who were about to board the car or who were leaving the 
car they were at least upon that platform for that purpose, 
so it is immaterial whether the plaintiff was, as slie said, 
leaving the car as the doors were opened or whether she 
was already upon that platform, she was, in either case, a 
passenger and, as I said, entitled to the protection of the 
carrier within reason. A carrier of passengers is under 
the duty of exercising great care and vigilance in preserv¬ 
ing order that a passenger may not be subjected to violence 
from other passengers, and the carrier is liable for in- 
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juries sustained by the passengers at the hands of fellow- 
passengers where, through its agents or employees, if it 
knows or has opportunity to know of the threatened injury 
to a passenger or might reasonably anticipate the happen¬ 
ing of such an injury, and fails or neglects to take proper 
precautions or to use proper means to prevent it. If you 
find in this case that the motorman of the defendant, Capital 
Transit Company, failed or neglected to take proper pre¬ 
caution or that he might have reasonably anticipated the 
action of the boy, or man being pursued, if you find he did 
pursue him, and that his actions resulted in injuries to the 
plaintiff, then the plaintiff would be entitled to compensa¬ 
tion. 

In this case there is evidence to the effect that a boy un¬ 
dertook to ride upon the street car with a pass that 
150 the motorman deemed to be fraudulent. The motor- 
man had a right to inspect that pass. He had a right 
to go back into the car and inspect the pass and if the pass 
was fraudulent and the boy refused to pay his fare, then 
the motorman had the right to eject him and to use what¬ 
ever force was necessary to eject him, and in that case un¬ 
less he saw that in ejecting him he would cause injury 
or danger to a passenger, or unless he might reasonably 
have anticipated that might result, then the defendant 
would not be liable. 

Of course, in this case under all the testimony the pri¬ 
mary cause of the. injury to the plaintiff was this boy or 
man rushing out of the car and striking her there, as she 
said she was descending from the car, or as other wit¬ 
nesses testified she was standing upon the platform, and 
that caused her to be thrown into the street and injured 
by a passing car. The question for you to determine is 
whether or not the motorman could reasonably have anti¬ 
cipated such a result from going back into the car to as¬ 
certain whether this pass was fraudulent or not and, if 
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fraudulent, to demand the fare from the boy and if he re¬ 
fused to eject him. 

in ail these cases the burden of proof is upon the plain¬ 
tiff seeking relief to show by the greater weight of the 
evidence that the injuries which resulted to her resulted 
from the negligent conduct of its agent, the motorman, 
or his failure to exercise that degree of care iueum- 
151 bent upon him. The question is a question of fact 
and the question of fact is for you and 1 you only to 
decide. Any opinion that 1 might express as to the facts 
myself is not binding upon you because that is your func¬ 
tion and not mine. 

The burden of proof is not controlled by the number of 
witnesses who may testify one way or another, it is 
governed by the weight which the testimony of those wit¬ 
nesses has upon your mind. If upon the whole considera¬ 
tion of all the testimony you find the weight of the evi¬ 
dence is in favor of what the plaintiff asserts or claims, 
then your verdict should be for the plaintiff. On the other 
hand if the evidence equally balanced or preponderates 

in favor of the defendant vour verdict should be for the 

•> 

defendant. 

Now, you have the duty of passing upon the credibility 
of the various witnesses in this case. You have seen them 
testify from the stand. You have seen their manner of 
testifying. You have seen whether or not their testimony 
is plausible or whether or not it is in line with or contra¬ 
dictory' to other facts which vou find to be established bv 
the testimony. You are to consider the interest of a wit¬ 
ness in the case, whether that witness be a party or an em¬ 
ployee of one of the parties or a friend of one of the parties, 
or any other circumstance which might affect the testimony 
of that witness. 
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If you find that any witness has wilfully testified falsely 
as to any fact as to which that witness could not 
152 reasonably be mistaken, then you are at liberty to 
disregard the testimony of that witness in whole or 
in part as you deem fit. 

If you find that the evidence preponderates in favor of 
the plaintiff and the preponderance of the evidence shows 
that the plaintiff was injured by the negligent conduct of 
this motorman, then your verdict should be for the plain¬ 
tiff, and if that be the case then you are to fix such an 
amount of money as in your minds would fairly and rea¬ 
sonably compensate her for any pain, discomfort or mental 
anguish which may have been suffered by her resulting 
from the injuries incurred in this accident; and if you 
find that it will likely continue in the future take that in¬ 
to consideration in fixing the amount of your verdict. You 
should also include in your verdict the expense for exami¬ 
nations, attention and care by physicians and surgeons 
which might have been rendered her by reason of any in¬ 
jury she might have received in this accident, including 
X-ray services, nurse attendants, hospital attendants and 
care and ambulance service, together with a sum equal to 
the amount of her earnings for the period of time she was 
absent from her employment in the amount adduced in evi¬ 
dence in the case. 

On the other hand, if she has not maintained the bur¬ 
den of proof in your minds, or if it is equally balanced or 
in favor of the defendant, your verdict should be for the 
defendant. 

Do counsel have any other exceptions or suggestions? 

Mr. Caruthers: No. 

153 Mr. Boyd: I have none. 

The Court: Please withdraw and consider vouv 


verdict. 
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(The jury retired from the courtroom at 10:15 o’clock 
A. M. to consider of their verdict.) 

The Court: I take it you now renew your objections 
before the jury leaves. 

Mr. Boyd: Yes, 9 ir. 

The Court: I am in doubt about it, but I never like to 

see objections come up in their absence. 

Mr. Bovd: Mav the record show that both sides re- 
•* * 

newed the objections and exceptions taken? 

The Court: Yes. I know it must be done before the 
jury leaves the room. I am inclined to remind lawyers 
of that, however. 

• • • • • 

154 Mr. McCathran: We have none, no additional ob¬ 
jections, and no objection to the charge. 
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IN THE 
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Foe the Disteict op Columbia. 

Octobee Teem, 1945. 


No. 9054. 


Agnes S. Adams, Appellant, 

v. 

Capital Transit Company, a Corporation, 

and 

Robert Will, Appellees. 


Appeal from the District Court of the United States for the 

District of Columbia. 


BRIEF FOR APPELLEE, CAPITAL TRANSIT 

COMPANY. 


STATEMENT OF CASE. 

The appeal insofar as it relates to the appellee, Capital 
Transit Company, is from a judgment entered on a verdict 
of the jury after full consideration of the facts under ap¬ 
propriate instructions on the law by the Court. Appellee, 
Robert Will, received a directed verdict at the conclusion 
of appellant’s case. 
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Appellant was injured when she fell in front of the au¬ 
tomobile of appellee Will after being pushed or knocked 
from a street car loading platform by an unknown boy who 
jumped from the center doors of a standing street car. This 
unknown boy had “flashed” a pass believed by the motor- 
man to be fraudulent. When the motorman, in order to 
inspect the pass, left his seat to approach the center of the 
car where the unknown boy had gone, the latter jumped 
from the car striking appellant. 

The testimony differed regarding the location and move¬ 
ment of several persons involved, and the manner in which 
the motorman sought to inspect the pass. These questions 
of fact were left to the jury to resolve under appropriate 
instructions from the Court requested by appellant. 

This brief will be confined to those points relating to and 
affecting this appellee. 

SUMMARY OF ARGUMENT. 

I. There was no error in the Court’s charge, and further¬ 
more, it followed appellant’s request and no objection to 
it was raised. 

II. It is not the province of an appellate court to reweigh 
the evidence, as requested by appellant; but, in any event, 
the verdict is supported by the evidence. 

III. Appellant suffered no prejudice in her claim against 
appellee, Capital Transit Company, by the Court’s action 
in directing a verdict as to appellee, Will. 

IV. Appellant was not prejudiced by any remark by the 
Court in its charge, and furtheremore, no objection was 
raised when the damage, if any, could have been easily cor¬ 
rected. 

V. Appellant cannot appeal from the Court’s action on 
her motion for a new trial. She was not prejudiced by fail¬ 
ure to obtain an oral hearing, and the law does not accord 
to litigants oral hearings on such motions as a matter of 
right. 
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ARGUMENT. 

I. 

Appellant first argues that the verdict was contrary to 
the weight of the evidence and the law. She does not indi¬ 
cate what law is believed to have been contravened by the 
verdict. Cases are cited and quoted by appellant dealing 
with the highest degree of care owed by common carriers 
to their passengers. The Court so instructed the jury, say¬ 
ing that appellant was a passenger whether in the act of 
leaving the car, as claimed by her, or whether standing oh 
the loading platform, as stated by other witnesses, and 
added that if appellee failed to exercise “the highest de¬ 
gree of care in the protection of its passengers” or “all 
the care and skill and foresight within reason for the safety 
of its passengers”, then it would be liable. Continuing, the 
Court said with respect to the carrier’s duty: 

“A carrier of passengers is under the duty of exercis¬ 
ing great care and vigilance in preserving order, that 
a passenger may not be subjected to violence from 
other passengers, and the carrier is liable for injuries 
sustained by the passengers at the hands of fellow pas¬ 
sengers where, through its agents or employees, if it 
knows or has opportunity to know of the threatened 
injury to a passenger or might reasonably anticipate 
the happening of such an injury, and fails or neglects 
to take proper precautions or to use proper means to 
prevent it.” (App. 70, 71) 

This latter portion of the Court’s charge, with the trans¬ 
position of several words, was a verbatim repetition of the 
instructions requested by appellant and granted by the 
Court. (See appellant’s prayer No. 2, Supplemental Rec¬ 
ord, p. 178.) At the conclusion of the charge, appellant ex¬ 
pressly stated, through counsel, that she had no exceptions 
or suggestions. (App. 74) In the face of this, it is not 
clear how appellant can complain of the law which was ap¬ 
plied to the case. 
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n. 

Appellant makes the further point that the verdict was 
contrary to the weight of the evidence. But it is well set¬ 
tled that the verdict of a jury supported by evidence is 
binding upon a reviewing court, and that the evidence may 
not be reweighed by it. Morgcm v. Adams, 29 App. D. C. 198, 
Error Dismissed, 211 U. S. 627; American Ice Company v. 
Moorehead, 62 App. D. C. 266, 66 F. (2d) 792. And a ver¬ 
dict rendered on conflicting evidence will not be disturbed. 
Lockivood v. Rucker, 40 App. D. C. 422, Cert. Den. 231 U. S. 
753; Costinett v. Plaza Hotel Co., 41 App. D. C. 80; Fried¬ 
man v. Decatur Corp., 77 U. S. App. D. C. 326, 135 F. (2d) 
812. A contention that a jury verdict is contrary to the 
■weight of the evidence is inappropriately addressed to an 
appellate court. Washington and G. Ry. Co. v. Adams, 11 
App. D. C. 396. 

In the light of the cases just cited, it would appear in¬ 
appropriate to burden this Court with a detailed review of 
the testimony to determine whereat the "weight of the evi¬ 
dence rested. Suffice it to say, as so frequently experienced 
with witnesses striving earnestly to reconstruct and hon¬ 
estly to relate what suddenly and unexpectedly had devel¬ 
oped in their presence, the testimony differed regarding 
many important aspects of the occurrence. For example, 
appellant and her close friend who accompanied her insisted 
that appellant was on the treadle in the act of alighting 
from the “open” center doors when struck by the unknown 
person. (App. 10) Other witnesses testified that the motor- 
man was rapidly chasing the boy. The motorman, on the 
other hand, was equally positive that he closed the front 
doors, got out of his seat and “walked back”, “not in any 
particular rush”, to inspect the pass of the boy, who was 
“standing” in front of the electrically operated center 
doors, which were “closed”; that as he, the motorman, ap¬ 
proached the boy, the latter pulled suddenly on the handle 
of the doors, breaking the contact, thus causing them to 
open, then jumped out striking appellant, who was on the 



5 


loading platform at the time and not on the steps of the 
streetcar as claimed by her. (App. 54-62) All the other 
witnesses to the occurrence, excepting only appellant’s close 
friend, corroborated the motorman that appellant was not 
leaving the car when struck, but rather that she was stand¬ 
ing on the platform and that the streetcar doors were 
closed, then suddenly flew open and the boy jumped out. 
(Witnesses Lavine, App. 24; Shackey, App. 27; Hagens, 
App. 38) With such discrepancies in the evidence, it was 
clearly the province of the jury to determine the actual 
facts and to decide, as requested in prayers submitted by 
appellant and granted by the Court, whether the motorman 
could reasonably have anticipated the action of the boy and 
could have prevented it. 

The Trial Court, which appropriately considered in the 
motion for a new trial the contention that the verdict was 
contrary to the evidence, found it to be without merit. 

III. 

In appellant’s next point regarding this appellee, it is 
claimed that by “erroneously” directing a verdict in favor 
of appellee, Will, the Court prejudiced the jury against ap¬ 
pellant in regard to her claim against this appellee. 

As will appear from reading the record, the Trial Court 
was not only justified but duty bound to direct a verdict in 
favor of appellee, Will, since no evidence of negligence 
whatsoever was adduced by appellant against him. But 
whether right or wrong, it is inconceivable that such action 
could have prejudiced appellant’s remaining claim. Appel¬ 
lant argues that since appellee, Will, was in fact guilty of 
negligence, the instruction by the Court to the contrary 
confused the jury as to this appellee which, she claims, was 
probably no more than equally guilty of negligence. Had 
the acts allegedly committed by both appellees been of the 
same nature, there might be some basis for appellant’s 
point. But where, as here, such acts were totally dissimilar 
and the jury was fully instructed as to the basis of deter- 
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mining the simple issue before it, the assertion by appel¬ 
lant that the jury’s mental capacity was too inadequate to 
accomplish its purpose without confusion, is lacking in 
realism and is without support in the record. 

It is significant that appellant did not see fit to make the 
present point at the trial. And it would seem that if any 
psychological effect did result from the Court’s action, it 
favored appellant by indicating to the jury that appellee, 
Will, being free of negligence, was on a different footing 
from appellee, Capital Transit Company, requiring differ¬ 
ent treatment of the two claims. 


IV. 

Appellant next complains that she was prejudiced bv a 
remark of the Trial Judge in opening his charge, wherein 
he said that this was another negligence case “of which we 
have so manv in the District”. 

That this was only intended by the Judge as an intro¬ 
duction to the charge about to follow and not as an indica¬ 
tion of his personal feeling about the matter in controversy 
is best illustrated bv the fact that at the conclusion of the 

y 

charge, when any imagined misunderstanding could easily 
have been dispelled, present counsel not only answered in 
the negative the Court’s inquiry whether counsel had any 
“exceptions or suggestions” to the charge, but present 
counsel gratuitously and affirmatively added that there 
were “no objections to the charge.” (App. 74) 

Although the conduct of the trial by Mr. Justice Bailey 
was entirely without display of personal opinion, if any 
had been secretly entertained, which is doubtful, neverthe¬ 
less in his charge he took the precaution to admonish the 
jury as follows: 

“Any opinion that I might express as to the facts my¬ 
self is not binding upon you because that is your func¬ 
tion and not mine.” (App. 72) 
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If more were needed in answer to this point, reliance 
could be placed upon the settled principle of law that the 
judges of the Federal courts, including the District of Co¬ 
lumbia, are privileged to comment upon the evidence so 
long as the jury is clearly informed that irrespective of the 
judge’s view the ultimate responsibility rests with it to de¬ 
cide the facts. Ross v. McLean, 56 App. D. C. 62,10 F. (2d) 
627. 

V." 

In extremis appellant complains that the Court not only 
denied her motion for a new trial but did so without grant¬ 
ing a request for oral argument. 

It is, of course, axiomatic that except in cases amounting 
to abuse of discretion, action on a motion for a new trial 
is not subject to appellate review. Ruppert v. Ruppert, 77 
U. S. App. D. C. 65, 134 F. (2d) 497; McWilliams v. Shep¬ 
ard, 75 U. S. App. D. C. 334,127 F. (2d) 18; Leapley v. Mat¬ 
thews, 60 App. D. C. 251, 50 F. (2d) 1016. 

Appellant does not contend that she was prejudiced by 
failure to obtain an oral argument, nor does it appear to 
this appellee how she could have been. Her motion for a 
new trial having been filed on the last day permitted by 
Rule 59(b) of the Federal Rules of Civil Procedure, the 
Court would have been powerless to grant the motion on 
any grounds not brought to its attention in the written mo¬ 
tion. Freid v. McGrath, 76 U. S. App. D. C. 388,133 F. (2d) 
350. No contention is made that the Court did not give ade¬ 
quate consideration to the written motion. 

Rule 9 (f) of the local Civil Rules expressly provides that 
an “oral hearing will not be allowed, unless directed by the 
Court, upon a motion * * * for a new trial * * Since re¬ 
hearings and new trials are not matters of right enjoyed by 
litigants, James v. Appel, 192 U. S. 129, one can hardly be 
heard to complain that he has been deprived by rule of 
court of an oral argument designed only to emphasize the 
points made in his written motion. This would appear to 
be particularly true where, as before stated, no claim is 
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made that adequate consideration was not accorded the 
written motion. It is the common practice of this and other 
tribunals to decide motions for rehearing without provid¬ 
ing for oral argument. 

CONCLUSION. 

The appeal being -without merit, the judgment below, at 
least as to this appellee, should be affirmed. 

Respectfully submitted, 

Howard Boyd, 

Edward B. Williams, 

Attorneys for Appellee, 
Capital Transit Company, 

810 Colorado Building, 
Washington, D. C. 
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Agnes S. Adams, Appellant , 
v. 

Capital Transit Company, a corporation, Appellee , 
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Robert Will, Appellee. 
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BRIEF OF APPELLEE ROBERT WILL. 


COUNTERSTATEMENT OF THE CASE. 

The appellant, Agnes S. Adams, was on the 19th day of 
December, 1942, riding as a passenger in a street car owned 
and operated by the appellee, Capital Transit Company, 
which was southbound on 14th Street, N. W., at or about the 
intersection of 14th & Clifton Sts. N. W., Washington, 
D. C. As she was in the act of leaving the street-car, or 
immediately after having alighted from the street-car she 
was struck from behind by a passenger who ran out the cen¬ 
ter exit door while being pursued by the motorman; as the 
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result of being struck by this passenger she was knocked 
across the loading platform and into the street. At that 
time a taxi-cab owned by appellee, Robert Will, which was 
being operated in a careful and prudent manner in a south¬ 
erly direction on 14th Street, was passing the street-car 
loading platform when the appellant was suddenly knocked 
or thrown into the path of this taxi-cab, as the result of 
which she was struck bv the said taxi-cab. At the time the 

v 

appellant was knocked into the street the taxi-cab was so 
close that its operator could not, by the exercise of reason¬ 
able care, have avoided striking the appellant. At the close 
of appellant’s case the trial court properly directed the jury 
to return a verdict in favor of the appellee, Robert Will, 
for the reason that there was no evidence of any negligence 
on the part of the appellee, Robert Will. The trial court 
denied the appellant’s motion for a directed verdict as to 
the appellee, Capital Transit Company, and the case pro¬ 
ceeded to trial as to the appellee Capital Transit Company, 
resulting in a verdict by the jury in favor of the appellee, 
Capital Transit Company. The appellant filed a motion 
for a new trial as to both appellees, which motion was prop- 
erlv denied bv the trial court. 

TRAFFIC AND MOTOR VEHICLE REGULATIONS. 

Part 1, Article IV, Streetcars, Section 10, Overtaking 
Streetcars (a). 

“The driver of a vehicle upon approaching any 
streetcar going in the same direction which has stopped 
or is about to stop for the purpose of receiving or dis¬ 
charging passengers, and the driver of a vehicle when 
approaching any streetcar going in either direction on 
tracks which are located on the side of a highway and 
not in the center thereof, shall bring such vehicle to a 
full stop not closer than 10 feet from the nearest exit 
of such streetcar, and shall keep such vehicle standing 
until passengers have boarded such car or reached the 
nearest adjacent sidewalk space, except that where a 
safety zone has been established the driver may pass 
with due caution for the safety of pedestrians.” 
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Article VI Operation of Vehicles, Section 22, Restriction 
as to Speed (b). 

“No person shall drive a vehicle upon a highway at 
a greater speed than is reasonable and prudent having- 
due regard to the traffic, surface, and width of the 
highway, and the hazard at intersections, and any other 
conditions then existing.” 

Section 23. Drive on Right side of Highway, (a). 

“Vehicles shall be driven upon the right half of the 
highway, and the driver shall drive as closely as prac¬ 
ticable to the right hand edge or curb of the highway.” 

QUESTIONS INVOLVED. 

1. Whether the trial court erred in directing a verdict 
for the appellee, Robert Will, at the conclusion of appel¬ 
lant’s case. 

2. Whether the court erred in failing to admit certain 
traffic regulations offered in evidence by the appellant, 
namely, Article 6, Section 22 (a) and (b). 

3. Whether the jury was prejudiced against the appel¬ 
lant in her claim against the appellee, Capital Transit Com¬ 
pany, by directing a verdict in favor of appellee, Robert 
Will. 

4. Whether the court erred in failing to grant the appel¬ 
lant a new trial against the appellee Robert Will. 

SUMMARY OF ARGUMENT. 

1. The appellant while in the act of alighting from the 
center exit door of a street-car of the appellee, Capital 
Transit Company, which had come to a stop at a regular 
loading platform, or immediately after having alighted from 
the street-car, and while standing on the platform, was 
suddenly struck from behind by a passenger alighting from 
the street-car, and who was being pursued by the motor- 
man, as the result of which she was knocked across the load- 
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ing platform and into the street. The taxi-cab owned by 
the appellee, Robert Will, was then being operated in a 
southerly direction on 14th Street at a lawful and reason¬ 
able rate of speed, and in its proper lane in the street, and 
the appellant fell against the passing taxi-cab, or directly 
in front of it, and so close thereto that it was impossible for 
the operator of the taxi-cab, in the exercise of reasonable 
care to have avoided striking her. 

2. The trial court was not in error in directing a verdict 
for the appellee, Robert Will, for the reason that there was 
no evidence upon which the jury could have returned a ver¬ 
dict in favor of the appellant against the appellee, Robert 
Will. The appellant was not prejudiced in her claim against 
appellee, Capital Transit Company as a result of the trial 
court directing a verdict in favor of appellee Robert Will 
at the conclusion of the appellant’s case. To have refused 
to direct a verdict in favor of the appellee Robert Will 
would have been prejudicial error since there was no evi¬ 
dence of negligence on the part of appellee Robert Will and 
the jury was so advised by the trial court. 

3. The trial court was not in error in refusing to admit 
into evidence Article 6, Section 22 (a) and (b) of the Traffic 
Regulations because there was no evidence that the taxi-cab 
of appellee Robert Will was being operated in violation of 
that section of the Traffic Regulations. 

4. The trial court properly directed a verdict for the ap¬ 
pellee Robert Will and therefore was not in error in refus¬ 
ing to grant a new trial as to appellee Robert Will. 

ARGUMENT. 

1. Whether the Court Erred in Directing a Verdict in Favor 
of the Appellee, Robert Will, at the Conclusion of Ap¬ 
pellant’s Case. 

There is no evidence of any negligence on the part of the 
operator of the taxi-cab. The only testimony on the part of 
appellant regarding the taxi-cab is that she was knocked 
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off the street car and across the platform; that her head and 
shoulder went into the street and her feet were on the plat¬ 
form, and the next thing she remembered was a recollection 
of warding off a car (App. 6-7) and the car was “Near enough 
that I put up my hand” (App. 14). The only inference 
that can be drawn from this testimony is that the car was 
very close, or almost upon her at that time. The only other 
testimony regarding the taxi-cab is that of witness Louis 
Shackey, who testified “that the cab came up with the front 
—I guess it w r as the left fender of his car. And the boy who 
knocked her in front of the car stumbled, but was not hit” 
(App. 26-27). In the cross-examination of this witness he 
testified that at the time appellant was struck she was in the 
process of being knocked off of the platform and she fell 
right into the left front fender (App. 29-30). 

Another witness, Janies S. Hagens, testified that the ap¬ 
pellant was standing just where the car stopped and the 
boy jumped out and hit her right in the back and they both 
went right over in front of the car. (App. 32). All 
of the evidence clearly establishes the fact that the taxi-cab 
was passing the street-car loading platform, and at a point 
opposite the center exit door of the street car, when the ap¬ 
pellant was knocked from the platform into the st 
There is no evidence whatsoever to indicate that the opera¬ 
tor of the taxi-cab had any opportunity of avoiding the col¬ 
lision with the appellant. 

There is no evidence whatsoever that the taxi-cab was 
being operated at an unlawful or unreasonable rate of 
speed. The only witness who gave any testimony as to the 
speed of the taxi-cab was James S. Hagens, who testified in 
his opinion the taxi-cab was being operated at a speed of 
from 10 to 15 miles an hour (App. 34-37), and the testimony 
of the police officer, Lawrence R. Henson, that after the ac¬ 
cident the operator of the taxi-cab told him he was going 
at approximately 18 to 20 miles an hour (App. 46). 

It was lawful and proper for the taxi-cab to pass the load¬ 
ing platform. In fact the very purpose of establishing 
loading platforms or safety zones is to permit the discharge 
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and taking on of passengers from street-cars without inter¬ 
fering with the movement of other vehicular traffic, and pro¬ 
vision is made in the Traffic and Motor Vehicle Regula¬ 
tions in Article 4, Sec. 10 that “where a safety zone has 
been established a driver may pass with due caution for the 
safety of pedestrians.” 

There is no evidence in this case to indicate that the taxi¬ 
cab was violating this regulation, in fact, the evidence 
clearly establishes that the operator was operating the 
taxi-cab in a careful and prudent maimer when the appel¬ 
lant was suddenly thrown directly into its path, or against 
the left front fender of the taxi-cab as it was passing the 
safety zone. The operator of the taxi-cab could not pos¬ 
sibly have foreseen that the appellant would be thrown into 
the path of his car. 

The fact that the taxi-cab was being operated at a rea¬ 
sonable rate of speed is further emphasized by the witness 
James Hagens who testified that the taxi-cab was brought 
to a stop within four (4) feet after colliding with appellant 
(App. 33). 

Appellant contends that the taxi-cab should have been 
closer to the right hand curb of 14th Street and had he been 
driving closer to the curb the accident would not have oc¬ 
curred. The evidence shows that the taxi-cab was about 
two feet to the right of the loading platform when the ap¬ 
pellant was knocked off of the platform and that this placed 
the right -wheels of the taxi-cab approximately seven (7) 
feet from the curb. The width of the taxi-cab is estimated 
as 5 1 /-/ and the evidence shows that the width of the street 
from curb to platform as 14*4' (App. 20). The operator 
of an automobile passing a loading zone, on which pedes¬ 
trians are standing or are entering or alighting from a 
street-car has the right to assume that the pedestrian will 
remain on the loading zone until the vehicle has passed. 
Operating an automobile two (2) feet from a loading zone, 
under ordinary circumstances, cannot possibly be consid¬ 
ered as approaching too close to a loading zone so as to in¬ 
terfere with persons standing thereon, and since there was 
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no warning to the operator of this taxicab that the appel¬ 
lant would suddenly be knocked into the street directly in 
front of his cab, it cannot be considered that he was in any 
way negligent in operating the same within two feet of this 
platform. In fact, it is the accepted practice, and quite nec¬ 
essary on congested streets in the District of Columbia to 
drive a motor vehicle a distance of at least six to seven feet 
from the curb, which brings moving traffic fairly close to ve¬ 
hicles parked at the curb. There is no requirement, in fact 
it would be unsafe, for a driver of a vehicle to weave in and 
out of vacant spaces along the curb. Section 23 of the Traf¬ 
fic and Motor Vehicle Regulations for the District of Co¬ 
lumbia requires vehicles be driven on the right half of the 
highway and “the driver shall drive as closely as practic¬ 
able to the right hand edge or curb of the highway”. It is 
not practicable to operate an automobile closer than six or 
seven feet from the right hand curb on congested city 
streets, and there is no evidence to support appellant’s con¬ 
tention that this regulation was violated by the operator of 
the taxi-cab. 

The burden was on the plaintiff to establish the negli¬ 
gence and injury alleged. A mere scintilla of evidence is 
not enough to require the submission of an issue to the jury. 
The decisions establish a more reasonable rule that in every 
case, before the evidence is left to the jury, there is a pre¬ 
liminary question for the judge, not whether there is liter¬ 
ally no evidence, but whether there is any upon which a 
jury can properly proceed to find a verdict for the party 
producing it, upon whom the onus of proof is imposed. 
Gunning v. Cooley. 281 U. S. 90; 50 S. Ct. 231, 74 L. Ed. 
720; Rchwarizman v. Lloyd, 65 IT. S. App. D. C. 216, 82 Fed. 
(2d) 822: Fleming v. Fish, 66 IT. S. App. D. C. 350; 87 Fed. 
(2d) 747. 

Tt is therefore respectfully submitted that there was not 
sufficient evidence upon which the jury could properlv have 
found a verdict for the appellant against appellee Robert 
Will, and therefore under the rule of law referred to above 
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the Court properly directed a verdict in favor of appellee 
Robert Will. 

2. Whether the Court Erred in Failing to Admit Certain 
Traffic Regulation Offered in Evidence by the Appel¬ 
lant, Namely Article 6 Section 22(a) and (b). 

Article VI, Operation of Vehicles, Section 22, Re¬ 
striction as to Speed (b). “No person shall drive a 
vehicle upon a highway at a greater speed than is rea¬ 
sonable and prudent having due regard to the traffic, 
surface, and width of the highway, and the hazard at 
intersections, and any other conditions then existing.” 

There was no evidence that appellee’s (Robert Will) taxi¬ 
cab was being operated at an unreasonable or unlawful rate 
of speed. 

The only evidence as to the speed of the taxi-cab was the 
testimony of James S. Hagens, an eye witness, who testi¬ 
fied that in his opinion the taxi-cab was being operated at a 
speed of from 10 to 15 miles an hour (App. 34-37) and by 
the police officer, Lawrence R. Henson, who testified that 
after the accident the operator of the taxi-cab told him he 
was going at approximately 18 to 20 miles an hour (App. 
46). The taxi-cab was brought to a stop within four feet 
after colliding with the appellant (App. 33). Since there 
was no evidence that the traffic regulation was violated by 
the operator of the taxi-cab, the Court properly refused to 
admit the same in evidence. 

Tlie appellant was not prejudiced by the refusal of the 
Court to admit this regulation in evidence since the Court 
properly directed a verdict in favor of appellee, Robert Will. 
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3. Whether the Jury was Prejudiced Against the Appellant 
in Her Claim Against the Appellee Capital Transit 
Company by Directing a Verdict in Favor of Appellee 
Robert Win. 

The appellant could not possibly have been prejudiced in 
her claim against the appellee, Capital Transit Company, 
by the directed verdict in favor of appellee, Robert Will. 

The Court instructed the jury to return a verdict for the 
appellee, Robert Will, because there was no evidence to 
show any negligence on the part of the driver of the taxi¬ 
cab (App. 33). 

There is nothing in the record to support appellant’s con¬ 
tention that by directing a verdict in favor of the appellee, 
Robert Will, the jury was confused as to what constituted 
negligence, or that merely because the Court directed a ver¬ 
dict in favor of appellee, Robert Will, the jury were justi¬ 
fied in returning a verdict in favor of the appellee, Capital 
Transit Company. The jury were fully instructed as to the 
reasons for the directed verdict in favor of the appellee, 
Robert Will, and at the conclusion of the case upon the law 
of negligence and upon the basis upon which a verdict could 
be returned against the Capital Transit Company. 

In the case of Capital Traction Company v. Vawtcr, 37 
App. I). C. 29, cited by the appellant, the plaintiff alleged 
that she was injured as the result of the negligence of the 
defendants. At the conclusion of plaintiff’s case the court 
directed a verdict as to one defendant. The case was sub¬ 
mitted to the jury and a verdict returned in favor of the 
plaintiff against the remaining defendant. This defendant 
contended that it was prejudiced by the action of the trial 
court in directing a verdict against the other defendant. 
The judgment of the lower court was affirmed. There is no 
statement in the Court’s opinion that a directed verdict in 
favor of one of two co-defendants should never be granted 
if the plaintiff will by such action be prejudiced; but rather 
the court in its opinion stated: 
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“Since there was no contributing negligence on the 
part of appellee, she was entitled to recover upon show¬ 
ing the fact that the accident was caused by the negli¬ 
gence of both or either of the defendants. She had the 
option of suing both or either of them, and had she 
elected to sue one, she could not have been compelled 
to make the other a defendant. The negligence of the 
one furnished no defense against the negligence of the 
other. They were as completely independent of each 
other as they would have been had they been defen¬ 
dants in separate suits.” 

It is therefore respectfully submitted that the case of 
Capital Traction Company v. Vawter > supra, does not sup¬ 
port the contention of the appellant and that the Court 
properly directed a verdict in favor of appellee, Robert 
Will, for the reason that as to him the appellant failed to 
show anv negligence. The defendant’s motion for directed 
verdict must be granted in the absence of more than mere 
scintilla of evidence on which a jury could properly find a 
verdict for the plaintiff. Schwartzman v. Lloyd , 65 IT. S. 
App. D. C. 216; 82 Fed. (2d) 822. 

4. Whether the Court Erred in Failing to Grant the Ap¬ 
pellant a New Trial Against the Appellee, Robert 
Will. 

The motion for new trial as to appellee, Robert Will, was 
properly denied unless the Court was in error in directing a 
verdict as to this appellee. For the reasons stated it is re¬ 
spectfully submitted that no error was committed by the 
trial court and that the motion for new trial was therefore 
properly overruled. 


CONCLUSION. 

There was no evidence of negligence as to the appellee, 
Robert Will, and therefore, the Court properly directed a 
verdict as to this appellee. 

It is proper to direct a verdict as to one of two alleged 
tort feasors and the appellant was not in any w*av prejudiced 
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by the action of the trial court in directing a verdict as to 
the appellee, Robert Will. 

There was no evidence of unreasonable or unlawful speed 
on the part of the appellee, Robert Will, and therefore the 
court properly refused to admit Article 6, Section (a) and 
(b) of the Traffic Regulations in evidence, and the appellant 
was in no way prejudiced by this action. 

It is respectfully urged that the judgment of the court 
below entered in favor of the appellee, Robert Will, should 
be affirmed. 


Respectfully submitted, 

Albert E. Brault, 

801 Transportation Bldg., 
Washington 6, D. C. 
Attorney for Appellee , 
Robert Will. 



